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COUNTY CLERKS OFFICE 
FILED 

APR 2 3 2004 

MARY JEAN CAHAil 
SAN JUAN COUNT\ WASHINGTON 

SUPERIOR COURT OF WASHINGTON FOR SAN JUAN COUNTY 

Bradley F Henke and Judith M Henke, 

Plamtiffs, 

vs 

Oly Rose, LLC and Rockresorts 
Internat10nal, LLC 

Defendants 

NO 02-2-05188-1 

SUPPLEMENTAL COMPLAINT 

In supplementation of plamtiffs' complamt herem, pursuant to CR 15, 

plamtiffs state the followmg further allegations and alternative prayer for rehef 

1 Subsequent to the complamt m this case and extensive discovery, 

the defendants made an agreement with the plamttffs m compromise of the 

parties' claims and defenses (the "settlement agreement") which is to provide 

for certam payments to plamtiffs and to estabhsh nghts and obhgations as set 

out below of the plamtiffs and defendants, as well as the successors of 

defendant Oly Rose, LLC, and of present and future owners of lots w1thm the 

plat of Rosano Estates, recorded at vol 3, p 3, of the records of this county, 

and of lots withm surroundmg plats made by Gllbert H Geiser, et ux 

(collectively, the "Geiser plats") 

2 The settlement agreement is a good faith compromise of a genume 

SUPPLEMENT AL COMPLAINT - 1 

Henke & Richter 
Attorneys At Law 

221 First Ave W , Suite 215 
Seattle, WA 98119 

(206) 282-2911 
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dispute concermng the nghts of defendant Oly Rose, LLC, as owner of the land 

known as Rosano Resort described m Ex A, and of nghts claimed by plamtlffs 

to belong to all lot owners withm the plat of Rosano Estates and the Geiser 

plats to the use of a part of that land depicted on the plat of Rosano Estates 

with the label, "RECREATION AREA," bounded on the north, south and west 

by the concrete driveways and seawall labelled as such on the plat, as extended 

by the pathway shown on the plat south to the driveway formmg the south 

boundary, and on the east by the west wall of the bmldmg shown labelled 

"SHOP," as extended north to the driveway and south to the seawall, as shown 

on Ex B 

3 The recreat10n area mcludes an existmg swlillillmg pool facihty 

composed of a heated outdoor pool, a surroundmg pat10 and adjacent changmg 

room, which plamtiffs claimed was subject to a nght of use and access by all 

lot owners withm the plat of Rosano Estates and the Geiser plats, and by the 

lot owners' family members and guests, as well as by guests and employees of 

the owners of Rosano Resort 

4 Evidence discovered by both parties by the date scheduled for 

tnal, January 27, 2004, mdicated that Mr Geiser had contracted to receive a 

fee m the amount, generally, of $4 00, from both lot owners withm the plat of 

Rosano Estates and the Geiser plats to defray part of the cost of mamtenance of 

the recreation area, mcludmg the sw1mmmg pool facihty 

5 As part of the settlement agreement, the parties agreed that certam 

land, mcludmg the existmg dumbell shaped shallow pond mislabelled 

"swimmmg pool" on the diagram of the plat of Rosano Estates, constitutmg 

part of the recreation area and adjmmng tideland and other land seaward of it 

northerly and easterly of the hne between lots 6 and 6A as projected seaward 

SUPPLEMENTAL COMPLAINT - 2 

Henke & Richter 
Attorneys At Law 221 First Ave W , Sutte 215 Seattle, WA 98119 (206) 282-2911 
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and fully descnbed m Ex C, wlll be mamtamed by Oly Rose and its successors 

as part of a pnvate park easement for the use of the owners and fam1hes and 

guests of owners of lots m Rosano Estates and the Geiser plats as well as 

guests and employees of the Resort owners 

6 Also agreed to be mcluded as part of the pnvate park easement 1s 

an ex1stmg outdoor sw1mmmg pool fac1hty within the claimed recreat10n area 

south and west of the area descnbed m Ex C, as well as access to 1t, provided 

that the Resort owner shall have the nght to relocate the swlillillmg pool fac1hty 

w1thm the recreation area, so long as the construction of a new pool fac1hty and 

destruction of the old fac1hty 1s timed so as to assure that lot owners have the 

use of a pool fac1hty and access to 1t dunng each normal summer and fall 

season 

7 The parties further agreed that the Resort owners may reqmre of 

the lot owners, as a condition to the exercise of the1r nghts descnbed m 

paragraphs 5 and 6 above, payment of the amount of $4 00 per month to 

partially defray the costs of mamtenance of the agreed pnvate park easement 

(hereafter, "recreat10n mamtenance fees"), mcludmg the ex1stmg or relocated 

swimmmg pool facd1ty, such that the nghts of any lot owner, and his family 

and guests, descnbed m paragraphs 5 and 6 shall be suspended dunng any 

penod m which he has faded to pay recreation mamtenance fees which have 

properly been mvo1ced to him by the Resort owners 

8 The defendants further agreed to pay to plamttffs the amount of 

$15,000 and the witness fees of plamt1ffs' surveyor witnesses who were present 

to testify at tnal, Al Hebrank and Jeff Iverson, which fees have been paid by 

plamtiffs and are reflected m statements attached hereto as Ex D 

9 On the date on which this case was earher called for tnal, January 

SUPPLEMENTAL COMPLAINT - 3 

Henke & Richter 
Attorneys At Law 
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27, 2004, defendants and plamtiffs through their counsel of record 

memonahzed the terms of their settlement agreement upon the record, a true 

copy of the transcnpt of wbJ.ch statement is attached as Ex E, m consideration 

of which plamtlffs relmqmshed their opportumty to try this cause at that time 

and the tnal date was stncken 

WHEREFORE, plamtiffs request the court to grant the followmg rehef, 

as an alternative to the rehef claimed m thetr ongmal complamt herem 

a Judgment creatmg and defirung a pnvate park easement to benefit and 

run with the plamtlffs' lots and other lots w1thm the plat of Rosano Estates and 

the surroundmg plats created by Gtlbert H Geiser m this county and to burden 

the land descnbed m Ex A, as set out m paragraphs 5, 6 and 7, above, 

b a mandatory mJunctlon reqmrmg defendants to perform thetr obligations 

pursuant to the settlement agreement set out above, and 

C Judgment against defendants for the amount of $15,000, together with 

mterest from January 27, 2004, plus $2770 07, and awardmg plamtiffs thetr 

costs and such other rehef as may be Just 

Henke and Richter 

by t:, kJ..../ 
Enc Richter, 

Attorneys for Plamtlffs 

SUPPLEMENTAL COMPLAINT - 4 

Henke & Richter 
Attorneys At Law 
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Exh1b1t "A" 

PARCELlA (I6062I00l)(Mans1on) 

Thal portmn of Government Lot 3, Section 6, Township 36 North, Range 1 West, WM, and that 
port10n of Government Lots 4 and 5 Section 31, Township 37 North, Range l West, WM , 
described as follow 

Begmnmg at the southeast corner of Lot 18 as shown m the Plat of Rosano Estates recorded at 
Volume 2 of Plats at page 3, =ords of satd county, thence along the easterly boundary of sa.id 
Lot 18 and contmumg along the easterly boundanes of Lots 19, 20E and 21E to the southeast 
comer of Lot 22E, thence along the easterly boundary of Lot 22E North 6°10' Wes� 38 7 feet, 
thence northwesterly 45 feet, more or Jess, to the most southerly corner of Lot 10 of said plat, 
thence contmumg northeasterly along the southeasterly boundanes of Lots l through 10 to the 
sou!heast corner of srud Lot l, thence along the northeasterly boundary of srud Lot l, 75 1 feet, 
more or less to a pomt on a lme parallel with and 75 O feet northerly of the north margin of a 40-
foot wide easement road as shown on the face of "Suc1a" as descnbed at Volume I of 
Condommmms a t  page 1, said records, thence leaving said boundary and along said parallel lme 
North 82'30' East 130 38 feet, thence North 87°57'40" East 90 38 feet, thence pelpClldtcular to 
srud north margm South 2'02'20" East 115 0 feet to the southerly margm of said 40-foot wide 
easement, thence along srud southerly margm North 87'57'40" East 258 78 feet to the northwest 
comer of that parcel of land descnbed at Auditor's F'lle No 51101, thence along the westerly 
boundary of srud parcel descnbed at Auditor's Flle No S1101 southeasterly to a pomt on the !me 
of ordmary high tide, thence southwesterly along said bne of ordmary high tide to a pomt on the 
northerly boundary of Lot 18B of said Plat of Rosano Estates, that bears South 66°09' East from 
said true point of beg1nnmg; thence leavmg said lme of ordmary high ttde and along said 
northerly lot boundary North 66°09' West to srud pomt ofbegmnmg 

EXCEPTING THEREFROM that portion descnbed as follows 

A part of Government Lot 6, Section 31, Township 37 North, Range I West, WM, descnbed as 
follows 

Begmnmg at a stake at the west comer of the tract, wluch 1s 171 6 feet north and 25 feet east of 
the meander comer common to fracllonal Sections 6 and 31 on the west side of Cascade Bay 
(said MC bemg on a fir stump 7 3 feet east of a concrete monument), thence north 65°28' east 
72 8 feet to a stake, thence South 38°00' East 58.5 feet to a stake and on m the same dtrectton 30 
feet, more or less, to the lme of ordinary high water, thence with same southwesterly to a pomt 
South 30°34' East of the begmmng stake, thence North 30°34' West 30 feet, more or less, to a 
stake on top of the bank and on m the same dtrectJon s'S 2 feet more to begmmng stake at west 
corner known as "Round House" 

TOGETHER WITH the Tidelands of the Second Class slluate m front of, a.dJacent to, abuttm-3 
upon that portrnn of the US Government Meander Lme of Government Lot 5 as conveyed by 
the State of Washington by Tideland Deed, recorded January 20, 1906, 1n Volume IO of Deeds, 
at page 130 records of San Juan County, Washmgton 

TOGETHER WITH the Tidelands of the Second Class situate m front of, adjacent to, abutting 
upon Government Lot 5 lymg between the !me of mean low Ude and the hoe of extreme low tide 
as conveyed by the State of Washington by Deed, recorded February 3, 1912, m Volume 12 of 
Deeds, at page 615, under Auditor's File No 12709, records of San Juan County, Wash1ngton 

Situate m San Juan County, Washington. 
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Exlub1t "C" 

LAND DESCRIPTION 
FOR 

RECREATION AREA AT ROSARIO RESORT 

That portion of Government Lot 5 and Tidelands of the Second Class Abutting Section 31,  Township 37 
North, Range 1 West, W M., m San Juan County, Washington, described as follows 

Beginning at a point where the Southeasterly extension of the boundary common to Lot 6 and 
Lot 6A of the Plat of Rosano Estates, as recorded at Volume 2 of Plats, Pages 3 and 3A, records of San 
Juan County, Washington, intersects the Southerly face of a concrete curb wall forming the Southerly 
margin of the concrete driveway abutting said Lots 6 and GA, as shown on said plat; thence Easterly 
along said Southerly face 600 feet, more or less, to the intersection of said Southerly face with a line 
which 1s parallel with and 10 feet Westerly of the Westerly wall of that butlding shown as "shop" on sard 
Plat of Rosano Estates, thence leaving said Southerly face and along said parallel line Southerly to the 
line of mean low tide, thence Westerly along said hne of mean tow tide to a point on the extension of 
sard lrne common to Lots 6 and 6A, thence leaving said hne of mean low trde Northwesterly along said 
extension of said common l ine to the Potnt of Begmnmg. 

OR-7235 

MPD, Incorporated, PS 

February 17, 2004 



28 January 2004 

Mr Enc Richter 

IJ'X, U /7/ 

Albert J. Hebrank, P.L.S. 
Lami Jnjonnallon Servtces 

35/7 South 291'' Street 
Auburn, WA 98001 

(253) 940-0212 

HENKE & RICHTER - ATTORNEYS 

221 First Avenue West, Suite 2 15  
Seattle, WA 98 1 19 

Re Rosano Resort Recreation Area 

Invoice for services by Albert J Hebrank. PLS from 20 January to 28 Tanuary 2004 

Date Task Performed Hours Charge 
20 Jan 04 Met with Enc Richter @ my place and discussed problem I 5 $ 127 50 
21  Jan 04 Researched "property hne extensions", "definitions of monuments" and 

"control of mtent"and coo1ed and faxed tnfo to Enc 5 0  $ 425 00 
23 Jan 04 Fm1shed up document research and assembled for presentatton - agam 

sooke with Enc bv phone 3 0  $ 255 00 
26 Jan 04 Travel to Fndav Harbor( 4 5), Met with Enc & Jeff Iverson(3 0) 7 5  $ 637 50 

I 1 0m1 @ O 34 = $ 37  95, ferry fare @ $  30 50, breakfast @ $ 20 44, 
Lunch @ $ 1 7  00. Dinner oaid for bv Mr Henke, Room bv Mr Richter $ 105 89 

27 Jan 04 On call m Courthouse awa1tmg outcome of settlement conference (9- 1 1 )  2 0  $ 1 70 00 
Breakfast $ 14 60 

28 Tan 04 Return to Auburn 3 5 $ 297 50 
1 10  m1 @ $0 34 = $ 37 95, Lunch @ $ 20 38 $ 58 ,3 

TOTAL BALANCE DUE 22.5 $ 2,091 32 

NOTE Charges mclude meal expenses for my wtfe who acts both as my driver and caregiver 
since I have suffered five strokes and can no longer dnve 

Thank you for your patronage 
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Albert J. Hebrank, P.L.S. 
Land Infom1at1on Service� 

3517 South 291" Street 2,1 

28 January 200➔ 

Mr Enc Richter 
HENKE & RICHTER - ATTORNEYS 
221 First Avenue West, Swte 215  
Seattle, WA 98 1 1 9  

Re Rosano Resort Recreatwn Area 

Auburn, WA 98001 \11 \ ']; \ (253) 9-10-0212 'i 0-

lnvo1ce for services by Albert J Hebrank, PLS from 20 January to 28 J anuary 2004 

Date Task Perfonned Hours Charge 
20 Jan 04 Met with Enc Richter Im. my place and discussed problem l 'i $ 127 50 21 Jan 04 Researched "property lme extensmns", "defintttons of monuments ' and "control ot mtent"and co01ed and faxed info to Enc 'i 0 $ 425 00 23 Jc111 04 Fm1shed up document research and assembled for presentation - agam �ool-.e with Enc bv ohone \ 0 $ 2S5 00 26 Jan 0--1 Travel to Fnday Hai bar( 4 5), Met with Enc & Jeff Iverson() 0) 7 5 $ 637 so 1 1 0011 @ 0 34 = $ 37 95, ferry fare @ $  30 50, breal,fast @ $ 20 44, Lunch riil $ 1 7  00, Dmner Patd for bv Mr Henke, Room bv Mr Richter $ 1 05 89 
27 Jan O.t On call 111 Courthouse awa1tmg outcome of settlement conference (9-1 1 )  2 0  $ 1 70 00 

BreakfdM $ 14 60 
28 Jan 04 Retum to Auburn } 5 $ 297 50 

! IO m1 (iil $0 34 = $ 37 95, Lunch (@, $ 20 38 $ 58 13 
TOTAL BALANCE DUE 22.5 $ 2,091 32 

NOTE Ch.uges include meal expenses for my wife who acts both as my dnver and c.,areg1ver 
smce 1 have suffered five strokes and can no longer dnve 

HENKE AND RICHTER 
ATTORNEYS AT LAW 

221 FIRST AVE W SUITE 215 
SEATTLE WA 981 19 

--1� 1 l
(
hcl 6""' � ? 7,/, I Off 

,/ 

KeyBank National Associabon Seattle Washington 98104 
- 1 800 KEY2Yl)u• 

R E MITTANCE ADVICE 

_____________,_ 

11• 0 I. 5 L, 8 :I 11' ,: I. 2 5 D O  O 5 ? L, 1:  L, ? 2 5 O L O  L I.,  S ti 8 11• 

1 5 4 8 3  

19  57 1250 

DOLLARS 

CHECK .e.MOUMT 

$ J. 



IVERSON LAND SURVEYING 
P O Box 842 / 470 Spr.tng Street 
Friday Harbor. Wa 98250 

BILL TO 

RICHTER ERIC .\.TINY 
BY FAX 206 28'.2. 3022 

QUANTITY DESCRIPTION 

6 75 Licensed Surveyor Rcse<l!"-h. Analy, Consult 
1 75 Offtce Te<:hmc1an 

RQSI\RIO RECREATION AREA COURT CASE - C'ON'sllLT, 

RESEARCH. COURT PREPARATION 

THI'- f\TT 1 T:<; FOR ALL WORK PERFORMED UP TO 
SETTLEMENT - THANK YOU 

Invoice 

INVOICE # 

6401 

DATE 

1/30/2004 

TERMS PROJECT 

NET 15 

RATE AMOUNT 

85 00 �71 7� 
60 00 105 00 

Total $678 75 

Jeffrey A Iverson Registered Land Surveyor PS - a Professional Services Corporation 

,__ __ P_ho_n_e_# __ ....__3_6_0 _31_8_4_98_1__,l L.I ___ Fa_x_# __ ...i.._3_6_o _37_8_6_oo_o____, 



IVERSON LAND SURVEY1NG 

P O  Box 842 I 470 Spnng Street 
Fnday Harbot, Wa 98250 

BILL TO 

RICHTER ERIC ATfNY 
BY FA,"'{ 206 282 3022 

QUANTITY DESCRIPTION 

() 75 l,1ccn<ed Surve;or R.es=�h, Analy, Consult 
1 75 Office 1" echmcian 

ROSARIO RECREATION AREA COURT CASE - ('ON<mr T, 

AY 
MOUNT 
IF 

RESEARCH COURT PREP ARAT!ON 

HENKE AND RICHTER 
ATTORNEYS AT LAW 

221 FIRST AVE W SUITE 215 �y �WA 981 1 9  

KeyBank National Assoc1at1on 
Seattle Washington 98104 

• 1 800 KEY211::!U" 

utJ 

PATE 

113012004 

TERMS 

NET 15  

RATE 

85 00 
60 00 

REM fTTANCE ADVICE 

� 

c.: 

11• 0 l. S t. B  2 11• 1 :  l. 2 50 0 0 5 7 t. 1: t. 7  2 50 l.D l. l. S t. 8 111 

1 otal 

Invoice 

INVOICE # 

6401 

PROJECT 

AMOUNT 

">71 7'5 
1 05 00 

1 5 4 8 2  

19 57 1 250 

DOLLARS 
CHECK AMOUNT 

$ 

$678 75 

JE;:ffi:ey A Iverson Registered Land Surveyor PS - a Professional ServtcEls Corporation 

�--P-ho_n_e_# __ ..__3_6o_3_7_8_4_'l8_1_..,l .... I ___ F_ax_# __ �--3-60_37_8_6_0o_o_� 



Page 1 
1 I N  THE SUPER IOR COURT OF  THE STATE OF WASHINGTON 

2 IN AND FOR THE COUNTY OF SAN JUAN 

3 - ---------------- -------- ----------------- - ---------

4 

5 

6 

7 

8 

9 

BRADLEY F .  HENKE and 
JUDITH M .  HENKE , 

Plaint i ff s ,  

vs 

OLY ROSE ,  LLC and 
ROCKRESORTS 
INTERNAT IONAL , LLC 

De fendant s . 

) 
) 
) 

) 
) 
) Cause No 0 2 -2 - 0 5 1 8 8 - 1  
) 

1 0  ----------------------------------------------------
VERBAT IM REPORT OF  PROCEEDINGS 

1 1  

1 2  BE I T  REMEMBERED that o n  Tues day , Janua ry  2 7 , 2 0 0 4 , the 

1 3  above-named and numbered cause came on regularly  for hearing 

1 4  before the HONORABLE VICKIE I .  CHURCH ILL,  Superior Court Judge , 

1 5  a t  the San Juan County Courthouse , i n  the t own o f  Friday Harbor ,  

1 6  stat e  o f  Washington . 

1 7  The Plaint i f fs appeared through the i r  attorney ,  M r  Eric 

1 8  Richte r ;  

1 9  The De fendant s  appeared through the i r  at torney ,  Mr John 

2 0  Linde 

2 1  WHEREUPON , the following proceedings were had , to-wi t 

2 2  

2 3  

2 4  

2 5  

JESSICA SANFORD, RPR (360) 679-7361 

' 
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THE COURT P lease be seated 
Page 2 

I ' m  call ing Henke vs . 

Oly  Rose ,  0 2 - 2 - 0 5 1 8 8 - 1 . 

MR R ICHTER . Your Honor,  we have -- this  i s  Eric 

Ri cht e r ,  plainti f f ' s  counsel We have a settl ement to put 

on the record and that should be sufficient . 

THE COURT 

MR LINDE 

Good . 

Your Hono r ,  John Linde on beha l f  of  Oly  

Rose , LLC And with me in court i s  a representative o f  the 

company who is  currentl y  an emp loyee at Rosario Resort , 

Chri s t ine Vierthaler . This matter has been crying out for 

settl ement and Mr  Richter  and I have been us ing our best 

e f fort to accompl i sh that . It  i s  a complicated ma tter  and 

we apologi z e  for the late date o f  the settlement , but i t  

h a s  been a n  ongoing e f fort and i t  actua l l y  took getting all  

the parties t oge ther to  kind of  wo rk through things to come 

to that settlement . Part o f  the reason is we ' re dea l ing 

wit� rights created by individuals who have long s ince 

pa ssed . 

The plat that Mr . Henke and his  family purchased in 

was deve l oped in  1 95 8  by Mr . Curtain ope rating Fa lcon 

Corporat ion . A plat was placed o f  reco rd,  the plat defined 

lots , it indicated on  the face of the plat a re ference to a 

recreat ion area , covenants and condit ions we re fi led that 

made no re ference to the recreation a rea or to any rights 

created the reby The recreation area shown on the face o f  

JESSICA SANFORD, RPR (360) 679-7361 
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• 
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Page 3 ; 
the plat i s  not included within the de fined plat ,  it  i s  not 

included within a parcel of land that ' s  lega l l y  described 

and we had been taking the pos i tion that under RCW 

6 4 . 0 4 0 1 0  and 0 2 0  that there was no right created, no 

grant , because the e asement had to have a spe c i fic burden 

p roperty . 

The re were a rguments , howeve r ,  made by counsel  £or 

plaint i f f  that there were equitable rights and those 

equitable r i ghts  were supported in  some ways by a series of  

conveyances made by the successor  to Falcon Corporat ion , 

Mr . Gilbert Gei s e r  and his  wife ,  who created a series o f  

other plats , Rosa rio Estates  2 ,  Rosario  3 ,  Rosario 

Pali sade s ,  Rosario Shores ,  and perhaps others . And some of  

those , a lthough not all  of  those conveyance s ,  there was a 

re ference t o  a fee for $ 4  for either due s or  maintenance to 

a recreational a rea . And none of those plats  showed a 

recreational a rea and s t i l l  there was no def ined recreation 

area of  record . 

So in an e ffort to try  to provide s omething for those 

people who have perhaps expectations and who plainti ff  i n  

this case has i ndicated h e  i s  representing them in  a way as 

we l l ,  we ' ve come to an agreement to create for the first  

t ime what  we ' re going to  cal l  a recreational park  easement 

And that easemen t  -- and I ' m going to J u s t  point to the map 

and des cribe i t  as best  I can and we will  provide a correct 

JESSICA SANFORD, RPR (360) 679-7361 
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legal description for that for a document tha t will be 

placed of  record by Oly Ros e ,  LLC 

Page 4 

And again ,  the area that I ' m showing to the Court i s  

volume 2 ,  page 3 o f  p l a t  San  Juan County .  And o n  tha t 

document we have a series  of  l ots  and an area between the 

lots which are defined as ending at the concrete driveway . 

The plat legal  description actua l l y  refers to a chain link 

fence along that l ine and that i s  a legally  defined l ine 

that we can come up with . 

The a rea we ' re dea ling with l i e s  south and easterly  of 

tha t ,  and we ' ll J us t  call it southerly of that line . And 

the boundaries now wil l  be on the east  s i de . 1 0 feet we s t  

of  t h e  building that is  described on the face o f  the plat 

a s  shop I t ' s  also  refe rred to in various correspondences 

a s  the boate l , l ike a hotel for boaters , a boatel That 

line will  be extended f rom the chai n  link  fence l ine , o r  

the souther l y  l ine of the concrete driveway 1 0  feet east  o f  

the shop l ine to  the shorel ine and wi l l  include whateve r 

interes t  Oly Rose has in tide l ands , so we we ' re really  

creat ing a recreation area that  provides access  for  lhese 

people t o  the beach as wel l  as  this a rea that ' s  denominated 

swimming poo l , but everyone agrees it ' s  a lagoon pool 

It ' s  a shallow pond that was decorative created by the Mr . 

Moran years  ago 

The s eaward boundary , the n ,  would be the l ine of 
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ordinary high tide and· would run to a point --

MR . RICHTER : Seaward boundary is the shore including 

the tideland,  as  I unders tand . 

MR LINDE That ' s  correct ,  Your Honor . The we sterly 

bounda ry,  the n ,  wi l l  begin at  a point that i s  extended and 

it would be south 37 degrees , 3 8  minutes south from the --

MR . R I CHTER : 3 0  -- pardon me . 3 7 , 3 8  wes t 

MR . L INDE · Except we ' re going in the opposite  

We ' re going south and east  

MR . RICHTER Wel l ,  in  any event , it ' s  taking the 

westerly l ine of lot 6 and proJ ecting it t o  the water  

MR L INDE : Correct . 

MR R I CHTER : -- boundary . 

MR LINDE And again ,  we ' l l have one o f  t he many 

--

surveyors who have helped us in  this case help us to make 

sure we have that specified correctly ,  Your Honor ,  but Mr . 

Richter has  stated correctly i t  w i l l  be the l ine common 

between 6 and 6A extended to shoreline including the beach 

and the t idel ands and that w i l l  be the recreational park . 

I t  w i l l  be maintained by Oly Ros e ,  LLC . The --

MR R ICHTER And its  succe s sors . 

MR . L INDE : And i t s  succes sors . The document that 

will  be placed of record will  run with the land, obvious ly . " 

I t  wi l l  include a right o f  access to and use of and i t ' s  

been cal l ed a fami ly swimming pool . And Your Honor ,  the 
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current fami ly  swimming pool is  located south o f  the l ine 

and we st of the l ine that I have des cribed for the Court . 

So there will  continue to  be free a ccess  to and use of that 

pool 

We , being Oly  Ros e ,  are reserving the right to 

relocate that pool . The resort i s  currently engaged in a 

master p l anning e f fort and will  be conducting some 

con s t ruct ion in this  area and h a s  plans to reloca te  the 

pool and we ' ve discussed that it ' s  a s easonal pool and we 

w i l l  ma ke every e f fort to keep the construction period such 

that i t  w i l l  not interfere w i th the seasonal  swimming 

season at the resort , so  the owners of  the upland 

prope rties  will  continue to have that In  other words , 

we ' re not going to extend the con s t ruction period so  that 

the pool is actua l l y  closed for seasonal use 

MR RICHTER In other words , the pool sha l l  rema in 

open during each normal summer and fall  season . 

MR LINDE And that ' s  correct , Your Honor The 

important part is that the owner  o f  the l and , Oly Ros e ,  and " 

its  succe s sors , reserve s the right to deve lop in the area 

lying west of the extended l ine between 6 and 6A They 

reserve the right to relocate the pool At such t ime as 

they relocate the pool there w i l l  be definit ion of that 

area and the owners  within the plats  will  have the rights 

of access  to and use of  the pool faci l ity,  i f  a new 
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fac i l i t y  i s  bui l t . I f  it ' s  not ,  they ' l l continue to have 

rights o f  acces s  to  and use  o f  the old  fami l y  pool 

That describes the a rea , Your Honor I t  will  be a 

right that i s  granted i n  perpetuity ,  i t  w i l l  run for the 

bene f i t  o f  a l l  of the lot  owner s , it wi l l  be Oly  Rose ' s  

comp l i ance with any contractual obligations that Mr 

Curtain and Mr . Ge iser  o r  predecessors  have ente red into 

with regard to p roviding that area , and the owne rs wil l ,  

pursuant t o  the i r  contractual obligations , pay the $ 4  per 

month ma intenance use charge ; and aga i n ,  that ' s  the onl y  

charge that would be a s s e ss ed for the i r  accesses  t o  the 

fami l y  pool  that exi st s ,  or the pool that replaces the 

famil y  poo l , as suming that the master  plan goes forward 

The de fendants have agreed t o  pay to the pl ainti f f s  a 

contr ibut ion toward fees  and costs  that they have incurred 

in  this  matter , fees  total l i ng $ 1 5 , 0 0 0  and costs  whJ ch are 

to be l imited to t ravel expenses  and witness  fees for Mr . 

Hebrank . 

MR . RI CHTER 

MR . LINDE : 

Hebrank . 

Hebrank , excuse me , and also  consul tation 

fees of Mr Jef f  I ve rson of Iverson Surveying 

MR . RI CHTER I have a few more rema rks . Counsel for 

the plaint i f f  sugges ted  t hat plaint i f f  in  some way 

represented a l l  lot owners . P lainti f f  does not purport to 
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represent or bind any other lot owner than himself  to this  

settlement , this  having not  been a class  act ion or  anything 

l i ke that . S o  there may - - i f  there are other plaintiffs , 

other lot owners , thi s  does not foreclose  the possib� l i t y  

o f  them claiming whateve r  rights  they may have unde r the 

original plats  and contracts  

As to  the  $ 4  fee obligation , i t  i s  J us t  a -- it  is  

a -- an obl igat ion of plaint i ffs  t o  pay the $4  fees per 

month when invoiced . Their  right to use  the pool wi l l  not ,  

however , be forfe i t able  and other lot  owne rs ' rights will  

not be  forfeitab le ,  but Ol y Ros e  shall  have a right to  

co l l ect that  $4  fee . Am I correct ? 

MR . LINDE That ' s  correct , Your Honor I think we 

discussed that i f  someone does not pay the fee , their 

rights could be suspended ,  but they would have the right to 

reinstate  t he i r  rights  b y  payment of de l i nquent fees , so  

that they would not automatical l y  lose or  have terminated 

those righ t s , J US t  suspended . 

And Your Honor ,  I did not mean t o  imp ly  to the Court 

or to counsel that this was a class  act i on ,  I ' d  argue that 

it wasn ' t ,  but in some o f  the pleadings ,  the early 

pleadings , I think Mr  Henke indicated that he wanted the 

re sult  to  be to the bene fit of other persons and I was J Ust 

indicating that he ' s  kind of carried the torch for a lot  of 

people in b ringing this action before the Court . And even 
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though we don ' t  have those  other people to ma ke it  bJ nding 

on them, we think this  i s  an app ropriate solut ion for a l l  

parties  and M r  Henke h a s  fostered that 

THE COURT . Anythi ng further?  

MR  RICHTER 

THE COURT 

I think we ' re in  agreement with that . 

Congratulations , gentlemen I think. 

you ' ve chosen wisely  here and that ' s  o f  the record . I 

assume that you w i l l  try a s  quickly as  pos s ible to have the 

f inal documents prepa red . 

MR LINDE 

THE COURT 

We w i l l ,  Your Honor 

Okay Thank you 

MR . L I NDE . Thank you , Your Honor 
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I ,  JES S ICA SANFORD , do certi fy that the 

foregoing ve rbat im report of p roceedings were ta ken by me 

and completed on Tuesday, January 2 7 ,  2 0 0 4 ,  and therea fter,  

t ranscribed by  me by means o f  computer-aided t L anscription , 

That I am not a relative , employee , attorney or 

counsel  of any such party  to this action or relative or 

emp l oyee o f  any such attorney or counse l ,  and I am not 

financi a l l y  interested in the said action o r  the outcome 

the reo f ,  

That I am herewith mai l ing the sealed original and 

e -�ailing a copy of the t ranscript to Mr . Eric Richter and 

M r .  John Linde . 
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