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COUNTY CLERKS OFFICE 

FILED 

JAN 2 6 2004 

Judge Vicki I Churchill 
Tnal set for Jan 27, 2004 

MARY JEAN CAH<\ll 

SAN JUAN COUNT) WASHINGTON 

SUPERIOR COURT OF WASHINGTON FOR SAN JUAN COUNTY 

Bradley F Henke and Judith M Henke, 

Plamtiffs, 

VS 

Oly Rose, LLC and Rockresorts 
Intemat10nal, LLC 

Defendants 

I. INTRODUCTION 

NO 02-2-05188-1 

Plamtiffs' Tnal Bnef 

The followmg pnncipal issues are presented 

1 Does the present successor to the maker of a waterfront plat have the 

nght to develop or otherwise exclude lot owners from an apparent waterfront 

recreation area owned by the platter, depicted and labelled on the plat and of 

which the plat contams an exphcit "dedication" for the lot owners' free access and 

use? 

2 Is such an apparent recreation area for the lot purchasers' free access 

and use sufficiently depicted on the plat map to create an easement appurtenant to 

the platted lots for its recreational use, where the words "RECREATION AREA" 

on the plat map are surrounded by the depiction of existmg structures a concrete 

seawall along the waterfront, a concrete dnveway mland and parallel to the 

seawall, a concrete dnveway mtersectlng the seawall and parallel dnveway on one 
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side and, on the remammg side, a rectangular concrete non-recreat10nal buddmg, 

the long side of which 1s onented perpendicular to the seawall and parallel 

dnveway and extends about 60% of the distances between them? 

3. Did the immediate successor to the platter, who was the plamt1ffs' 

grantor, reach an agreement upon the lot owners' nght of free access to and use 

of the apparent "recreation area" w1thm boundanes designated by reference to 

ex1stmg structures, bmdmg upon his successors, where he and his successors 

mamtamed the area for the recreational use of lot owners and they did use it for 

more than 25 years without restnctlon untd shortly before smt was brought? 

4 When the platter and its immediate successor contracted to obhgate 

lot owners m this plat and adJommg plats to pay them a monthly fee of $4 00 "for 

mamtenance of recreat10n area," and mamtamed the waterfront area at issue as 

well as tenms courts elsewhere for the lot owners' common use for nearly 40 

years, did they assume an obhgation bmdmg upon theu successors to contmue 

mainta1mng the apparent waterfront recreat10n area for the use of those lot owners? 

In addit10n to the plat made by Falcon Corporation and specific 

representations made to the plamtlffs by Geiser, theu grantor and Falcon's 

immediate successor, plamtiffs will submit further evidence on the followmg 

subJects (1) Falcon's promotional hterature for selhng lots m the plat, (2) the 

common contractmg and conveyancmg practice of Falcon, for the sale of Rosano 

Estates lots, and of Geiser, for sale of lots m both that and Geiser's adJoimng 

plats, and (3) Geiser's and successors' correspondence to plamtiffs and other lot 

owners regardmg the recreation area and fees pertammg to 1t 
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II. FACTS 

A. BACKGROUND; PLAT DESIGNATION OF THE 
RECREATION AREA 

"Rosano Estates," a subchvision of part of Gov Lot 3, Sec 6, T 36 N, R 

lW, WM and Gov Lots 3,4 and 5, and the NE 1/4 SW 1/4 of Sec 31, T 37N, 

R. 1 W, W M , m Eastsound, Orcas Island, was platted by its then owner Falcon 

Corporation, of Texas, June 26, 1958 The platted area was part of a much larger 

estate on Cascade Bay known as Rosano, m which Robert Moran bmlt a mansion, 

with the roads, park area and outbuddmgs mentioned below, after he ret1red from 

the ship mamtenance and construction busmess he founded and operated with his 

brothers m Seattle The plat, Ex 1 hereto, shows a waterfront area designated 

"RECREATION AREA," north and east of the ground nnmed1ately around the 

mansion and seaward on the Cascade Bay side of the platted lots The apparent 

"RECREATION AREA" may be seen by reference to the plat drawmg as an area 

bounded by four structures drawn on 1t 

(1) the "CONCRETE SEAWALL" along the front of Cascade Bay and (at 

the south end) a section of sidewalk extendmg southwest on a tangent off that arc 

to mtersect 

(2) the "CONC DRIVEWAY" leadmg over the breakwater, with 1s the 

short side nearest the mansion, intersectmg with 

(3) the long "CONCRETE DRIVEWAY" mland and parallel to the seawall 

and walkway, which extends from the breakwater dnveway to 

(4) the buildmg labelled "SHOP" (with the "OFFICE" on the seaward side) 

extendmg nearly the entire distance between and perpendicular to the seawall and 

the mland parallel dnveway 
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B. 
1 

OTHER STRUCTURES REFERRED TO IN EVIDENCE 

Seawall sidewalk: The top of the concrete seawall shown on the plat 

forms one side of a sidewalk which at the south end extends at a tangent southwest 

to mtersect the breakwater dnveway at a somewhat less than 90° angle 

2 Boatel and Boatel sidewalk: The "SHOP" bmldmg outlmed on the 

plat 1s an rmposmg three story white concrete buddmg, ongmally contammg 

Moran's machme shop It was converted mto rooms by Geiser and used for many 

years as a motel for transient arnvals by boat, so documents and witnesses refer 

to 1t as the "Boatel," although 1t 1s now only used for storage The shop/boatel has 

an abuttmg sidewalk along its west wall leadmg from the dnveway mland and 

parallel to the seawall to a point near its south end near the seawall itself 

3 Pond or Lagoon: There 1s a dumbbell shaped concrete hned shallow 

pond bmlt by Moran, shown on the plat but mislabelled "sw1mmmg pool," 

extendmg from a pomt near the shop/boatel toward dnveway leadmg to the 

breakwater, to a pomt about the middle of the recreation area 

4 Family pool and other swimming pools: AdJacent and Inland from 

the seawall walkway, between the dumbbell shaped pond and the breakwater 

dnveway, across the walkway and a bit north from the snack bar mentioned 

below, there 1s an actual swimmmg pool, commenced by Falcon and completed 

by Geiser shortly after he succeeded Falcon, with a pat10 and changmg area on one 

side and a small office for the harbormaster on the other, enclosed by a low fence 

This pool is sometimes called the "marma pool" but 1s more often and here 

referred to as the "famdy pool," to d1st1ngmsh 1t from a sw1mmmg pool 

constructed some years later by Geiser m front of the hotel d1mng room, for adult 

use only and called the "adult pool " Inside the Moran mansion, below the d1mng 

room, there 1s also a "therapeutic pool" and exercise fac1ht1es 
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5 Shuffleboard courts: Inland and uphill from the famtly pool are two 

shuffleboard courts withm the recreat10n area, which have replaced shuffleboard 

courts origmally bmlt by Falcon or Geiser nearer the "boatel " 

6 Boat ramp and moorage: Seaward and adjacent the recreat10n area, 

near the south corner with the breakwater, there is a concrete boat launchmg ramp 

mto the bay and an adjacent wooden walkway leadmg to pihngs and floats for 

moorage, the wooden walkway only bemg mdicated on the plat [The plat shows 

some moorage extendmg from the breakwater directly north, which was never 

bmlt] 

7 Snack Bar: Also seaward and adjacent the recreation area, between 

the walkway to the moorage and the breakwater and jUSt mland from the boat 

launchmg ramp, 1s a buddmg used for and commonly referred to as the snack bar 

Peter Vmcent's sales office was on the seaward side of the snack bar 

8 Tennis Courts: About five years after purchasmg the property from 

Falcon, Geiser bmlt a set of tenrus courts well up on the hill well mland from the 

plat of Rosano Estates, near the end of Cascade Lake nearest to the plat and also 

near and accessible from the entrance road to Rosano Resort and the various 

Rosano plats 

9 Rosario Drive (Boatel road); chain link fence: The entrance road 

1s now called Rosano Drive The "concrete dnveway" inland and parallel to the 

seawall, partly cut mto the uphill slope from the water, which defmes the inland 

side of the recreation area is commonly called "the boatel road," but it is a part 

of Rosano Dnve There was a cham lmk fence (referred to on the plat at along 

the seaward edge of this driveway (which 1s raised about two feet from the ground 

seaward from it), only the fence posts cut down to about a foot and a half high 

now remam The plat drawmg refers to this fence as "HIGH WIRE FENCE " 

The penmeter description refers to it as "the high wire-mesh fence on the 
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Southerly side of a concrete dnveway" wluch forms the southerly (seaward) 

boundary of the plat peruneter 

10 Twin houses: Inland and up the hill from the recreation area are two 

houses Moran built for his brothers, called the "twm houses " These are shown 

on the plat on lots 16 and 17 Sarah Geiser and her first husband purchased lot 

16 m 1962 Geiser sold lot 17, with its house, to the plamtiffs m 1968 

C. PROMOTION AND SALE OF LOTS IN ROSARIO ESTATES 
AND OTHER ROSARIO PLATS. 

After plattmg Rosano Estates, Falcon sold a number of lots, some with 

small houses built for sale. Falcon sold Rosano m Apnl of 1960 to Gilbert Geiser 

and his wife, Gleda, along with partners by the name of Walker who quitclaimed 

their mterest back to the Geisers a few months later 

Geiser platted a senes of other subdivisions from Rosano, inland and uphill 

from the plat of Rosano Estates Rosano Estates #2 ( 1963), Rosano #3 (1966), 

Rosano Shores ( 1968), Rosano Palhsades (1968), and Palhsades South (1979) 

These later plats do not depict or descnbe a recreation area or publicly accessible 

waterfront 

On the recorded plat of Rosano Estates, directly beneath the descnption of 

the platted land m the upper nght corner of the plat, 1s the followmg 

"DEDICATION' 

"FALCON CORPORATION, a corporation orgaruzed and existmg 
under the laws of the STATE of TEXAS, owner m fee simple of the land 
hereon platted, does hereby, through its officers, declare this PLAT of 
"ROSARIO ESTATES" and DEDICATES to the use of LOT OWNERS all 
SIDE ROADS, ALLEYS & DRIVEWAYS shown, together with the free 
access to, and use of, the RECREATION AREA " tcap1tahzat10n as m 
ongmal] 

1 Text wnters and many of the cases note that, while "dedication" properly 
refers to creation of nghts m the pubhc, the term is often used more loosely See, 
Horrzghs v Elfrank, 727 S W 2d 910, 913 (Mo App 1997) 
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This dedicat10n 1s signed by the president of Falcon Corp , Ralph Curton, and its 

secretary 

A set of covenants for the Rosano Estates plat were recorded at the same 

ttme by Falcon, m which the only ment10n of the recreation area ts a statement 

that developer reserved the nght to run ut1hty Imes m 1t as well as m the streets 

and the lots Covenants recorded pertammg to the adJacent Rosano plats 

developed by Geiser mention nothmg about any recreation area 

Falcon began excavation of the "fanuly pool" m the recreation area, which 

Geiser completed after he purchased the property from Falcon Falcon created a 

pamphlet to sell lots m Rosario Estate advert1zmg the advantages of ownmg "a 

share of this fabulous million-dollar estate! To be sub-divided mto bmldmg sites " 

Wtthm the descnpt1ve material ts a copy of the Rosano Estates plat map, exactly 

as 1t appears on the recorded plat Also m the material are the statements, at p 

5 

"You will swim m the most modern, heated swunmmg pool contammg over 
117, 7000 gallons of pure, filtered mountam sprmg water The pool ts to 
be completed by the Spnng of 1960 

"After your swim, how about a barbecue on one of the new gnlls m the 
[sic] Rosario's spacious recreat10n area or maybe a game of shuffleboard?" 

In May of 1960, after completing the purchase of Rosano from Falcon, 

Geiser opened the Rosano Resort at "The Big House" shown on the plat of 

Rosano Estates Falcon, Geiser and their successor owners of Rosano for more 

than forty years, mamtamed the recreation area and lot owners w1thm Rosano 

Estates and the adJommg plats have used 1t and the family pool w1thm 1t, along 

with guests of the resort The expense of mamtenance was partly defrayed by a 

$4 00 monthly fee assessed by the resort owner to lot owners until late 1996 or 

early 1997 
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1. Language of purchase contracts and deeds pertaining to 
recreation area and maintenance fees. 2 

A good number of deeds and real estate contracts have been found, with the 

first transaction mvolvmg each parcel hsted m date order Fulfillment deeds to 

some contracts are noted, but search has not been made for all of them Language 

pertammg to payments related to recreation by the buyer or grantee to the seller 

1s quoted below the row showmg the recordmg number, date, grantee, grantor and 

subject lots In this hst, "RE " = Rosano Estates, "RE 2 [or 3]" = Rosano 

Estates No 2 [or 3), "R P " = Rosano Pahsades, "R.S " = Rosano Shores, 

"PS " = Pahsades South 

There is considerable vanatlon m these contracts and conveyances, but some 

generahzat10ns may be made. The same purchase contract forms appear to have 

been used both as unrecorded m1t1al agreements and recorded real estate contracts 

Falcon used a form of purchase agreement wluch contamed no printed language 

relatmg to recreation areas or related fees but developed language and typed m a 

clause covermg that subJect and water service fees Geiser used a printed form 

with ROSARIO at the top (the "ROSARIO form") contammg such a clause, which 

his correspondence suggests he may have obtamed from Falcon 

2 Contracts or deeds to persons other than plamt1ffs are offered to estabhsh 
the conveyance practices of Falcon, relevant to mterpretat10n of its plat of Rosano 

Estates, and of Geiser, relevant to what Geiser mtended to convey to plamt1ff and 
plaintiff mtended to accept, consistent with the deeds' references mcorporatlng the 
plat descnptlon, mcludmg the plat depiction and references to the recreation area 
To the extent they may be considered as offered to prove the fact of an 
understandmg, they are admissions of defendants' predecessors m mterest and not 
hearsay ER 80l(d)(2), Cleary, et al , McCornuck's Handbook of the Law of 

Evidence (2d Ed 1972) § 268, pp 647-649 To the extent they may be 
considered as hearsay, ER 803(a)(l5) excepts statements contamed m documents 
affectmg an mterest m property from the hearsay rule, as does ER 803(a)(16) as 
to documents 20 years or more pnor to tnal 
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Recorded deeds which are not m fulfillment of pnor recorded purchase 
contracts contam no language relatmg to recreation areas or related fees Deeds 
recorded in fulfillment of recorded purchase agreements contam no such language 
pnor to 1967 A 1967 fulfillment deed and fulfillment deeds found from 1971 and 
thereafter have clauses typed m relatmg to recreation area and related fees, 
sometimes the same clause as the real estate contract and sometimes varymg from 
it 
Recording Type 
Number 

Date Grantor Grantee Property 
lot(s), plat 

50915 Deed 7/25/58 Falcon Crooke 3 & 1 8 -
B ,  C ,  D ,  E ,  R E  

50916 REK 7/31 /58 Falcon Wtlkms 53, R E  "Purchaser agrees to pay the sum of $8 00 a month for the water and dock pnvlleges However, $4 00 for water shall not be due until the home on the above lot is constructed " 
50917 REK 8/2/58 Falcon Latof 25W, R E [ same as Wilkins] 
50924 REK 8/4/58 Falcon Tnebel 24EE, R E  [ same as W tlkms] 
50923 REK 8/6/58 [same as Wilkins] Falcon Reynolds 54, R E  
50922 REK 8/21/58 Falcon Deason 1 ,  R E  "Purchaser agrees to pay the sum of $8 00 per month for the water and dock pnvlleges " 
50921 REK 5/8/59 Falcon Curtiss 18-A, R E  "Purchaser agrees to pay the sum of $4 00 as dock charge and upon construction of a residence on the herem descnbed property, purchaser agrees to pay a $100 00 tap-on fee for water service and thereafter to pay the sum of $6 00 per month, a sum total of $10 00 for dock and water " 
50651 REK 5/8/59 Falcon Roehl 4, R E  "Purchaser agrees to pay the sum of $4 00 per month for dues for such use of the dock and recreation area and at such time when construction is started on said lot then and m that event purchaser shall pay the sum, m addition to the $4.00, of $6 00 for monthly water service and the sum of $100 00 water connection fee " 
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[ Comment There 1s no apparent mention pnor to this provision of use of the dock or recreation area to serve as a reference for the word "such" in the above prov1s1on. J 
152934 SA 10/25/60 Falcon Collms 4, R E  72256 Deed 1/13/61 Colhns Roehl " 85134881 Deed 4/30/85 Roehl Est Henke " 
50920 REK 7 /23/59 Falcon Schwerm 22W, R E "Purchaser agrees to pay Seller or his assigns the sum of $4 00 per month as recreation area mamtenance charge and upon the construction of a residence on the herem described property, purchaser agrees to pay a $100 00 tap-on fee for water service and thereafter pay the sum of $6 00 per month, a total of $10 00 for water and mamtenance of the recreation area " 
49721 
49722 

Deed 
Deed 

9/2/58 
912/58 

Falcon 
Falcon 

Carlson 2, R E  
Worthmgton 18, R E. 

50919 REK 5/12/59 Falcon Weddle 10, R E  "Purchaser agrees to pay the sum of $4 00 per month for use of the dock and recreation area as shown on the plat of Rosano Estates, and upon the begmning of construction on the herem described lot, purchaser agrees to pay $100 00 water connection fee and $6 00 per month for water service " 
51010 REK 8/1/59 Falcon Milhgan 29W, R E "Purchaser agrees to pay the sum of $4 00 per month for mamtammg the recreation area and upon the begmmg of construction on said herem described property, purchaser agrees to pay a $100 00 water tap on fee and thereafter the sum of $6 00 per month for water service, total sum to be collected would then be $10.00 " 
5 1233 REK 8/25/59 Falcon Kendall 20W, R E  "Purchaser agrees to pay Seller or ms assigns the sum of $4 00 per month as recreation area mamtenance charge and upon the construction of a residence on the herem described property, purchaser agrees to pay a $100 00 tap on fee for water service and thereafter pay the sum of $6 00 per month, a sum total of $10 00 for water and mamtenance of the dedicated recreation area " 
52028 REK 3/14/60 Falcon Sholdt 33, R E "Purchaser agrees to pay the sum of $4 00 per month for mamtammg the recreation area and upon the begmmng of construction on said herem described property, purchaser agrees to pay a $100 00 water tap on fee and thereafter the sum of $6 00 per month for water service, total sum to be collected would then be $10 00 water and mamtammg the recreation area " 
52282 REK 6/13/60 Geiser & Grover 15, R E  Walker "Purchaser agrees to pay the sum of $4 00 per month for the mamtainance 

[sic] of the recreation area and upon the beglllilmg of construction on said property, purchaser agrees to pay the sum of $100.00 water tap on fee and thereafter the sum of $6 00 per month for water service, total sum to be 
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collected to be $10 00 for recreation maIDtance [sic] and water service. 
[Partly illegible material following appears to state that seller agrees to 
accept advance prIDcipal payments at option of purchaser J 

54989 REK 6/25/61 Geiser Davidson 28W, R E  
"(7) Purchaser shall pay to sellers, so long as purchaser shall have an 
interest ID said property, the sum of $4 00 per month for the maIDtenance 
of recreat10n area, said payments to become due on the 1st day of each and 
every month immediately upon execution of this contract Purchase shall 
pay the sum of $100 00 to sellers for water tap-on fee, said sum to be due 
when purchaser shall commence construction Thereafter, purchaser, so 
long as purchaser shall have an IDterest ID said property, shall pay to sellers 
the sum of $4.00 per month for water supphed, said payments to be due 
on the 1st day of each and every month immediately after the water hook-
1!2_ charge is due " 
/This is the pnnted ''ROSARIO form "  contract J 

{55056 SA 6/25/61 Geiser A Myers I 28W, R E  
{63061 Deed 2/16/66 A Myers I Davidson ti 

54358 REK 10/18/61 
[ROSARIO form] 

Geiser Shaw 11, R E  

54439 REK 11/17/61 Geiser Wehhng 26, R E  
[ROSARIO form] 

54441 REK 10/29/62 Geiser TrIDkhaus 28E, R E  
[ROSARIO form] 

65767 REK 3/31/67 Geiser Henke 21, R E #3 
[ROSARIO form] 

66503 REK 6/1/67 Geiser Rathburn 18, R E  #3 
[ROSARIO form] 

{78068 Deed 12/21/71 ti " ti 

["Grantee his heirs and assigns shall pay to grantor his heirs and assigns the 
sum of $4 00 per month for the maIDtenance of recreation area, said 
payments to become due on the 1st day of each and every month 
immediately upon execution of thts contract Grantee shall pay the sum of 
$100.00 to grantor for water tap-on fee, said sum to be due when grantee 
shall commence construction Thereafter, grantee, so long as grantee shall 
have an IDterest m said property, shall pay to grantors the sum of $4 00 per 
month for water supphed, said payments to be ·due on the 1st day of each 
and every month immediately after the water hook-up charge 1s due 

"This deed is given ID fulfillment of that certaID real estate contract 
between the parties hereto dated 1st day of June , 1967 , and conditioned 
for the conveyance of the above encumbrance ansIDg by, through or under 
the grantee ID said contract, " 

67683 Deed 11/15/67 Geiser Grove 44&45, R E 

77013 

[same as 12/21/71 fulfillment deed to Rathburn with appropnate reference 
to contract date of 9/18/65] 

REK 9/10/67 Geiser Grossman 9, R S 

Plaintiffs' Trial Brief - 11 

Henke and Richter 

221 First Avenue West, Suite 215 
Seattle, Washington 98119 

(206) 282-2911  

. ' 

• 

-----



1 
2 

3 
4 
5 
6 
7 
8 
9 

10 
1 1  
12 
13 
14 
15 
16 
17 
18 
19 
20 
21  
22 

23 
24 
25 
26 
27 
28 

[ROSARIO form] {113579 Deed 9/20/1967 Geiser " " [same as 12/21/71 fulfillment deed to Rathburn with appropriate reference to contract date J 
67172 REK 9/15/67 Geiser Northfield 15&16,R E #3 

[ROSARIO form] {68134 Deed 9/21/67 Geiser " " [same as 12/21/71 fulfillment deed to Rathburn with appropriate reference to contract date] 
69688 REK 8/30/68 Geiser James 1-5, R E  #2 

[ROSARIO form, with "$4 00 as one owner" m first blank] { 102217 Deed 8/31/68 Geiser James " 
70483 Deed 11/20/68 Geiser Henke 
70982 REK 3/19/69 Geiser Newell 

17, R E  
3 1 ,  R P  "Recreation fees of $4 00 per month to apply Water supphed at $4 00 per month after connection " {95132 Deed 3/20/69 Geiser Newell " 

74148 REK 8/10/70 Geiser Knopp 38, R P 
[ROSARIO form] { 1 13769 Deed 8/10/70 " " " "Grantee and his assigns shall pay to Grantors so long as Grantors [sec] and the1r assigns have an mterest m the said property, the sum of $4 00 per month for the mamtenance of the recreat10n area, said payments to become due on the 1st day of each and every month lffiffiediately upon execution of this Deed Grantee shall pay the sum of $100 00 to Grantors for water tap­on fee, said sum to be due when Grantors [sic] shall commence constructlon Thereafter, Grantee, and his assigns, so long as Grantors 
[sic] and the1r assigns shall have an mterest m said property, shall pay to Grantors the sum of $4 00 per month for water supply, said payments to be due on the 1st day of each and every month immediately after the water hook-up charge is due " 

75786 REK 4/3/71 Geiser Werner 52, R E  
[ROSARIO form] 

79920 REK 7/18/72 " Wheeler 10, R S  
[ROSARIO form] {82509 Deed 10/2/72 " " " [same as 12/21/71 fulfillment deed to Rathburn with appropriate reference to contract date] 

95498 Deed 2/28/77 Geiser Henke 52, R E  
107671 REK 4/20/79 Geiser Morton 10, P S "The seller, upon receivmg full payment of the purchase price and mterest m the manner above specified, to execute and dehver to lurchaser a STATUTORY WARRANTY FULFILLMENT DEED to sa1 real estate, , and subject to the following 
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a EASEMENTS AND RESTRICTIONS OF RECORD 
b THE PURCHASERS AND THEIR GRANTEES, HEIRS, 
ADMINISTRATORS, SUCCESSORS AND ASSIGNS AGREE TO 
PAY TO GEISER LAND COMPANY OR THEIR GRANTEES, 
HEIRS, ADMINISTRATORS, SUCCESSORS AND ASSIGNS THE 
MINIMUM SUM OF $4 00 PER MONTH FOR THE 
MAINTENANCE OF RECREATION AREA, SAID PAYMENTS 
TO BECOME DUE ON THE 1st DAY OF EACH AND EVERY 
MONTH IMMEDIATELY UPON EXECUTION OF THIS REAL 
ESTATE CONTRACT 
c THE PURCHASERS AND THEIR GRANTEES, HEIRS, 
ADMINISTRATORS, SUCCESSORS AND ASSIGNS AGREE TO 
PAY TO GEISER LAND COMPANY OR THEIR GRANTEES, 
HEIRS, ADMINISTRATORS, SUCCESSORS AND ASSIGNS THE 
SUM OF $250 00 FOR EACH WATER TAP-ON, SAID SUM TO 
BE DUE WHEN PURCHASER SHALL COMMENCE 
CONSTRUCTION THEREAFTER, PURCHASERS AND THEIR 
GRANTEES, HEIRS, ADMINISTRATORS, SUCCESSORS AND 
ASSIGNS AGREE TO PAY TO GEISER LAND COMPANY OR 
THEIR GRANTEES, HEIRS, ADMINISTRATORS, SUCCESSORS 
AND ASSIGNS THE MINIMUM SUM OF $6 00, OR THE 
GOING RATE, PER MONTH FOR WATER SUPPLIED, SAID 
PAYMENTS DUE ON THE 1st DAY OF EACH AND EVERY 
MONTH IMMEDIATELY AFTER THE WATER HOOK-UP IS 
DUE II 

{91172300 Deed 6/20/79 Geiser Morton 10, P S 
II SUBJECT TO THE FOLLOWING 

[same as conditions a,b & c above, except not all capitals] 

2. The "ROSARIO" form of purchase agreement. 

The contract heading and pertinent parts of the form are as follows 

ROSARIO 

EAST SOUND ORCAS ISLAND, WASHINGTON 

CONTRACT FOR SALE OF REAL ESTATE 

THIS AGREEMENT, made and entered mto thts _ day of _, 
19 , between ___ , heremafter called the "sellers" and ___ _ 
hereinafter called "purchaser," 

WITNESSETH 

That the sellers agree to sell to the purchaser, and the purchaser 
agrees to purchase of the seller the followmg descnbed real estate situate 
m San Juan County, State of Washmgton, to-wit 

DESCRIPTION Lot No _, Plat of Rosano Estates, as recorded m 
Volume 2 of Plats, Paies _ and _, records of San 
Juan County, Washmgton, with appurtenances, 
Together with an und1v1ded ( 1 /2) one-half mterest m 
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PURCHASE 
PRICE 

CO NDITIO NS 

mmeral rights the balance of wlu.ch are reserved to the 
grantor herem 

(7) Purchaser shall pay to sellers, so long as purchaser 
shall have an mterest m said property, the sum of 
$4 00 per month for the mamtenance of recreation 
area, said payments to become due on the 1st day of 
each and every month immediately upon execution of 
this contract Purchase shall pay the sum of $100 00 
to sellers for water tap-on fee, said sum to be due 
when purchaser shall commence construction 
Thereafter, purchaser, so long as purchaser shall have 
an mterest m said property, shall pay to sellers the sum 
of $4 00 per month for water supphed, said 
payments to be due on the 1st day of each and every 
month immediately after the water hook-up charge 1s 
due 

D. GEISER'S SALES TO PLAINTIFFS AND DEALINGS WITH 
THE ROSARIO PROPERTY OWNERS ASSOCIATION 1966-1971 

Mr Henke first expressed an mterest to Geiser m purchasmg a lot m 

Rosano m 1966 Mr Geiser referred him to Peter Vmcent, a real estate agent 

with an office on the premises The presence of the waterfront recreation area and 

the abihty of Rosano lot owners to use 1t, mcludmg the family pool, without 

charge except for the $4 monthly mamtenance fee was a sellmg pomt mentioned 

by Mr. V mcent The boundanes of the recreation area were apparent by the 

mamtenance of the grounds as well as the monuments surroundmg the plat 

dep1ct1on of tt, from Moran's shop converted to the "Boatel" on the east to the 

dnveway leadmg to the breakwater on the west, seawall sidewalk and the mland 

parallel dnveway, part of Rosano Road. These boundanes were pomted out by 

Mr V mcent and understood by Mr Henke 

Mr Henke was shown the ROSARIO form of real estate contract and 

thereafter wrote a letter to Mr Vmcent with questiomng vanous provisions of the 

form contract Mr Geiser wrote the followmg response 1/20/ 1967 

"Dear Mr Henke 
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"Mr Peter Vmcent has passed your letter along to me for answermg, 
feehng that I can better explam the mtent of the contract as referred to m 
your questions which I wlll do by your enumeration 

"1 The mineral nght clause m the contract 1s a Texas hangover and could 
be deleted 1f 1t 1s a factor m a sale 

"4 The property when recorded mcludes the dedication of the beach area 
between the Snack Bar and the Boatel as Jomtly on a recreation area and I 
will get a photostatic copy of this at the time the recording 1s made 

"5 My attorney has mformed me that by the agreement on the seller's 
[sic] part to make payments for water I am obhgated to furmsh same 

"Mr Vmcent mforms me that he 1s holdmg lots #4 and #21 for your 
dec1s1on 

"I hope I have adequately answered your questions and of course hope that 
you decide to become one of the Rosano family " 

Plamtlffs bought lot 21  of Rosano No 3, the adJacent plat, one of the above 

referenced lots, executmg the form contract after Mr Henke mterlmeated several 

deletions and add1t1ons to its language, without mod1fication of cond1t10n (7) 

They mtended to bmld on 1t but before they did so were mformed by Mr V mcent 

that Geiser was bmldmg a new house and was to sell ms house, the easterly of the 

"twm houses" Just down the h111, built by Moran for his brothers and shown on the 

plat of Rosano estates, lots 16 and 17 Plamtlffs bought the house and lot 17 from 

Geiser and later sold lot 21  The Henkes' purchase of lot 17 was outright by 

deed, financed by a bank loan Plamtlffs later bought the lots 1mmed1ately 

downhill and uphill from lot 17, lot 52 m 1977 by deed from Geiser, where they 

later built a garage, and lot 4 m 1985 by deed from the Roehl Estate Lot 4 serves 

as their front (seaward) yard upon the mland driveway parallel to the seawall 

which 1s now a part of Rosano Road Plamt1ffs' house and this downhill slopmg 

yard have a view across the recreation area and the manna to Cascade Bay and 

beyond 

The descnption of the property conveyed m all of the Henkes' deeds reads 

simply 
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"Lot [ ] ,  Plat of Rosano Estates, accordmg to plat recorded m Volume 2 
of Plats, pages 3 and 3A, m San Juan County, Washmgton " 

In 197 1 ,  a "Rosano Property O wners Association" was formed by some lot 

owners m the several Rosano plats, mcludmg Mr Henke as a member of its board 

as well as James Dahl, one of Mr Geiser's pnncipal employees who owned 

several lots and larger unplatted tracts nearby The Association's purpose was to 

promote the enforcement of restnctive covenants and other common mterests of 

lot owners, one of them bemg expressed m a letter to all property owners 

expressmg its agreement with a letter from Geiser statmg the nghts of property 

owners m the apparent recreation area and pnvlleges elsewhere, which 1t quoted 

in full The Association's letter was found m the busmess records of Rosano 

mamtamed by Mr Geiser 

"TO ALL ROSARIO PRO PERTY O WNERS 

"In July 197 1 ,  after a pubhc meeting, a property owner's assoc1at10n was 
formed to be known as ROSARIO PRO PERTY O WNERS ASSO CIATIO N 
and by unammous vote the followmg were elected to the Board of 
Directors Mr Bradly F Henke, 

"O ne of the mam concerns of this association was the use of the recreation 
area as understood, or mis-understood, by vanous people and the followmg 
explanation of nghts and pnvtleges has met with the concurrence of the 
Board of Directors of the Rosano Property O wners Associat10n 

[here CJ,Uotmg Mr Geiser] 
' 'Mr Walter Baker, President 
Rosano Property O wners Association 
Rosano Estates 

Eastsound, Washmgton 98245 

" 'Dear Walt 

" ' I  have been mformed that the Recreation Committee of your 
orgamzatton mtends to approach me on Fnday requestmg that I give 
them some answers as to my mterpretation of recreat10n nghts, 
pnvileges and properties, and I am dictatmg this letter to you 
without the benefit of their direct quest10ns, as I anticipate bemg off 
the Island Fnday and possibly Sunday 

" 'When Mr Curton subdivided the first Rosano Estates subdivision 
m 1958 and recorded the restnct1ons, there was no mention made m 
these recorded restnctions as to recreation pnvileges, etc However, 
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in the Dedication of that plat, I quote as follows "Falcon 
Corporation does hereby, through its officers, declare this plat of 
Rosano Estates' and dedicates to the use of the lot owners all side 
roads, alleys and dnveways shown, together with free access to, and 
use of, the Recreation Area " Upon my purchasmg Rosano m 
1960, I assumed as assignee, the obhgat10ns made by Mr Curton 

Mr Curton, to the best of my knowledge, never actually set down 
a legal descnption of the Recreation Area, but m the recorded plat 
plan, it shows 1t m front of the Swimmmg Pool, which m actuahty 
is the Lagoon in the beach area 

" 'I have always assumed that the Recreation Area extended from the 
West side of the Boatel sidewalk, ms1de the seawall sidewalk, West 
to the concrete dnveway leadmg to the present snack bar, breakwater 
and pier to the floats, and as a Northern boundary, the cham hnk 
fence This could be guestloned by either your orgamzat1on or 
myself, but I think this 1s a fairly good descnptlon of everybody's 
idea 

" 'There seems to be a httle m1sunderstandmg as to the nghts and 
pnvileges, and m my est1mation the nghts of the property owners 
legally are hmited to the use of this area, so described 

" 'It 1s my intention that the tenms court property from the north­
south (side with the gate) side and extendmg to the lake and to the 
road westerly to the area enclosed by the road, will be property 
owner's area m coo_peratlon with the resort guests The future 
improvements of this area will probably mclude a p1cmc area, 
perhaps a barbecue pit and floats for those who wish saihng dmghys 
or fishmg punts to use on the lake It 1s also possible that sw1mmmg 
facihties will some day be added m this area also 

" 'I have also extended to my property owners the pnvilege of usmg 
the adult pool m front of the dimng room on the bay side of the 
Mans10n Lodge, and have also mvited any of these property owners 
or m fact, anyone on the Island who has arthntic or other physical 
problems to use the therapeutic pool This I oruy ask 1s done with 
d1scret10n m regards to peak t1me use and convention use of the 
Lodge and the use of t1ie downstairs fac1hty should be with the 
approval of the Front Desk Use of the ms1de sw1mmmg pool is 
somethm� that will take some negotiatmg, as I beheve some people 
have the idea this is a nght and I have never considered 1t as such 

" 'The hmitat10n of use of the famdy pool to property owners and 
theu guests, I feel should be very s1mdar to that of any sw1m club 
m a residential area, The pool is hsted with the state as a semi­
pnvate pool and therefore, can not be made open to the pubhc and 
must have some l1m1tations 

" 'Regardmg moorage, Mr Curton's ongmal contracts called for the 
fact that there would be dockmg pnvdeges, and was very careful 
always to pomt out that this did not mclude moorage 
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11 'Mrs Geiser and I feel that the use of the recreation faciht1es for 
mnety percent or more of the time, has been harmomous and not 
offensive. We hope that the formation of the Property Owners 
Association will add, rather than detract from this harmony We are 
most mterested that the people that use the facihtles, govern the 
facihties 

" 'Smcerely, 
ROSARIO INC 

Isl 

Gilbert H Geiser 
President' " 

"Approved and accepted by the Board of Duectors of Rosano Property 
Owners Association on August 15th, 1971 11 

"Smcerely, 

ROSARIO PROPERTY OWNERS ASSOCIATION 

Isl 
Walter F Baker 
President" 

No later uncertamty m the boundanes of the recreation area or dispute concermng 

the nghts of lot owners to use it is reflected m any subsequent correspondence of 

Mr Geiser's 

E. PERTINENT EVENTS AT ROSARIO SUBSEQUENT TO 1971. 

Geiser owned Rosano unttl 1980, then he sold It on a real estate contract 

Hts wife, Gleda, died soon after that and some tIIDe thereafter he marned Sarah 

Getser, who was formerly his executive secretary With assistance from a partner, 

Mr Geiser bought Rosano back from the 1980 buyer's bankruptcy estate m 1984 

Geiser died m 1987 dunng partnership dissolution proceedmgs with his partner, 

a receiver was appomted, and Sarah Geiser managed the property for the receiver 

unttl the property was sold to Rosano Resort LIIDited Partnership m 1987 

By this time, all of the butldable lots had been sold other than some used 

in connection with the resort The lIIDited partnership contmued to mv01ce lot 

owners m all of the Rosario plats for the $4 00/month recreation mamtenance fee, 
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on a quarterly basis, until sometune m 1997 On 10/29/1998, Rosano Resort 
L1m1ted Partnershlp conveyed the property to defendant Oly Rose, LLC 

Shortly after defendant Rockresorts began managmg the "Rosano Resort 
and Spa" for Oly Rose m 2001, it constructed a fence enclosmg the family pool 
and part of the recreation area around it, about one-th1rd of an acre Rockresorts 
then excluded persons other than resort guests from usmg the pool and the 
enclosed area unless they Jomed an expensive club to have use of the "spa 
fac1ht1es " Shortly before the plamtiffs' earlier summary Judgment motion herem, 
this higher fence was removed and a fence restored enclosmg only the pool and 
the adJacent changmg bulldmg on side and the small office on the other 

Defendant Oly Rose 1s currently plannmg for new resort structures north of 
the breakwater dnveway to a pomt near the lagoon mislabelled "sw1mmmg pool" 
on the plat, so as to appropnate for the exclusive use of the resort about half of 
the recreatlon area shown on the plat and descnbed m Mr Ge1ser's 1971 letter 
quoted above 

F. Other Rosario Records of Correspondence regarding the 
Recreation Area and Fees3 

The only other commurucat10n to a property owner from Mr Geiser which 
defendants have found among the1r busmess records at Rosano, other than the 
1956 letter to Mr Henke and the 1971 letter to the property owners' association, 
1s a letter to Mr WIiliam L Harpham dated 3/19/1985, a successor to Newell4 

3 Letters from defendants or the1r predecessors, by their agents , have been produced by defendants from the1r own busmess records, so there 1s no question as to their authenticity They are offered as achmss1ons by a party-opponent See footnote 2 above and ER 1007 Such admissions are not hearsay ER 801 (d) As to documents 20 years or more m existence, see also ER 803(a)(16) 
4 Newell's non-standard contract from Geiser of 3/19/69, Aud # 70982, 1s noted m the table above It mcludes the typewritten statement, "Recreation fees 
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m lot 31 of the plat of Rosano Pahsades Mr Harpham had mqmred about the 
$4 00 recreation mamtenance fee for which he was mvo1ced The text of the letter 
m its entirety between salutation and closmg is as follows 

"Your letter to the Rosano Resort Development Company has been forwarded to me as present owner of Rosano Resort For your mformat1on, I owned and managed Rosano from its mceptton until I sold m 1980 and bought 1t back m late 1984 Although the $4 00 recreation fee was estabhshed before my 1960 arnval, m the ongmal subdivision, and when the Mansion was a pnvate home with no pools and no tenms courts to offer, we have contmued that same fee to our property owners We added the pnvtleges m the Mansion when we added the hot pool, but made 1t very clear that this was a revokable pnvtlege and not a nght The mtenm owners, because of ever mcreasmg numbers of people, had to cancel that pnvtlege, and I have not reoffered it at this trme We are, however, workmg on a plan to offer home owners who are residents, added pnvtleges on a club basis and for a more practical fee The small fee agreed to at purchase can be and is an important factor m land value if and when time comes to sell the property you own, and we feel it well Justified, underpnced, and totally reasonable If you feel Justified, you may cease payments with the understandmg that 1t 1s not possible at this time to reinstate your property nghts to the outside pool recreation area and tennis courts We hope you'll decide to be a participant " 
The emphasis on the words "pnvtleges, "  "nght" and "home" 1s Geiser's 

Chns Vierthaler, who will testify on behalf of defendants , wrote to new 
property owners m the Rosano plats durmg the 1990s as executive secretary of 
Rosario and Geiser Land Co , while Sarah Geiser was manager after Mr Geiser's 
death and thereafter She used a form letter, with httle vanatlon, to new owners 
withm the Rosano plats An example is her letter to Alan Schulman of 
10/31/1994 

"We have been advised of your recent Rosano area property purchase Welcome to the Rosario Commumty' We would also hke to let you know of your property owners' pnvtleges and fees 
"As Rosano property owners, your recreation pnvtleges mclude Use of our tennis courts (outdoor) 

of $4 00 to apply " 
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Use of our famtly swnmmng pool (seasonal) and adJacent recreation 
area 
Discounted memberships at the Rosano Spa 

Resident homeowners are also ehgible for year-round moorage 
based on space avadabihty and charged on a per-foot basts 

"These pnvtleges are not transferrable to renters or fnends staymg m your 
home wtle you are absent, although your guests are welcome to accompany 
you Dally and weekly Spa fac1hty passes are avatlable for purchase should 
you not wish to become a Spa member 

"Recreation fees are $4 00 per month and are mcluded with your quarterly 
water btlhng or billed once a year if water has not been hooked up Should 
you purchase another Rosario lot, additional recreat10n fees are waived " 

Ms Vierthaler also wrote often to lot owners who mqmred as to the 

purpose of the $4 00 per month fee for which they were mvoiced An example 

1s her letter to Charles D'lono of 2/27/1995 

"Thank you for wntmg to mqmre about the Rosano Recreation fees 

"When the property was ongmally subdivided, even before Rosano became 
a Resort, a condition of sale was the l'ayment of a $4 00 monthly recreation 
fee as a recreation area upkeep contnbution, due from each owner - except 
if one owner had two or more parcels, m which case he only had to pay 
one fee 

"The recreat10n fees, which by no means would even cover more than a 
small percentage of the real estate taxes on the recreation areas, do help m 
the mamtenance of these areas The maJor benefit for a property owner is 
the appreciation of land values m Rosano Plats, as well as the 3omt usage 
of these areas 

"Although not all property owners take advantage of the recreat10n areas, 
your guests and famtly are also ehg1ble to use them 

"Over the years, there have been a few proJ?erty owners who have refused 
to pay these fees, m which case their pnvtleges were suspended As 
penalty for not paymg the fees, upon the sale of their property they have 
been assessed a $500 00 fee to re-mstate the recreation pnvtleges for the 
new owner " 

10/7/97, a new general manager, French, advised a lot owner named 

Blanchard 

"The recreation fee has been discontmued, pendmg the program's re­
orgamzation The tenms courts, sw1IDIDmg pool by the manna (seasonal) 
and recreational lawn area with play eqmpment will remam avatlable, 
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however, occas1onally these areas may be reserved for pnvate resort 
functions " 

The resort owners ceased collectmg the $4 00 per month fee from Rosano 

lot owners at some pomt m 1997 Several years after defendant O ly Rose's 1998 

purchase of Rosario from Rosario Resort L1m1ted Partnership, Suzan 

Chamberlayne, on behalf of the Rosano Property O wners Association, welcomed 

a new General Manager with a letter of 2/14/2001 mcludmg the followmg 

statement 

"The relationship between the RPOA and the Resort begms with the fact 
that (smce 1958) as each Rosano property owner takes title, they receive 
'free access to and use of the recreation area' , mcludmg the tenms courts 
and area surroundmg the pond north of the manna, mcludmg the pool 
there " 

Mr Schorr wrote back to Ms Chamberlayne 2/17/01, thankmg her for her letter 

but saymg nothmg m response to this assertion 5 

Mr Schorr dtrected a general letter announcmg a new recreat10n fee 

arrangement, the date of which 1s unstated but which appears from its text to be 

June, 2001, addressed to "Dear Rosano Estates Property O wner " Presumably, 

the same text was sent to lot owners m the other Rosano plats This letter 

announced the spa club arrangement, the "club" fac11It1es said to mclude the family 

pool m the recreation area as well as fac1ht1es outside the recreation area The 

letter advised that the membership fee for lot owners would be $420 per year, 

which was represented as less, on an annual basis, than the fees which would be 

charged for non Rosano property owners 

Plaintiffs declmed to Jorn the spa club, defendants excluded them from usmg 

the famlly pool, and this smt followed shortly thereafter While the smt has been 

5 This pair of letters will be offered as an adm1ss1on by conduct defendant's 
manager's failure to deny the assertion made by the Rosano Property O wners 
Association's letter Cleary et al , McCormick's Handbook of the Law of 

Evidence (2d Ed 1972) § 270, pp 651 -655 
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pendmg, defendant Oly Rose has confirmed its plans to construct new resort 
bmldmgs w1thm the recreation area between the breakwater driveway and the 
dumbbell shaped pond or lagoon. 
ID. ARGUMENT 

A. SUMMARY OF ARGUMENT 

Contracts and Deeds for the sale of lots designated m a plat mcorporate 
the prov1s10ns of the plat, mcludmg roads and common areas depicted and written 
descnpt10ns of common nghts, w1thm the descnpt1on of what is granted as a 
matter of law In the context of the physical condition of the recreat10n area as 
established by Falcon and mamtamed by Geiser, there is no ambigmty m the 
boundaries depicted by the Rosano Estates plat 

Geiser's 1967 letter to Mr Henke, upon which Mr Henke was entitled to 
rely m his subsequent purchases, confirms hts understandmg that the Rosano 
Estates plat created common nghts of lot owners m "the beach area between the 
Snack Bar and the Boatel" as a common recreation area 

Geiser's 1971 letter to the Rosano Property Owners Associat10n, mcludmg 
lot owners from all of the Rosario plats, expresses potential uncertamty m the 
boundanes of the recreation area but then spells them out by reference to ex1stmg 
structures consistently with the plat descnpt10n If there was any uncertamty or 
dispute concemmg the recreat:Ion area boundanes, the express acceptance by the 
Association of Mr Ge1ser's statements m that letter constitutes a boundary lme 
agreement, followed by many years of use of umnterrupted mamtenance of the 
common area by Mr Geiser and use of 1t by the lot owners, mcludmg the family 
pool withm it, makmg that agreement effective and bmdmg on successors 

The terms of the ROSARIO form of real estate contract and the later 
fulfillment deeds create an agreement obhgatmg lot owners from all Rosano plats 
to pay Geiser a $4 00 fee "for mamtenance of recreat10n area, " and obhgatmg 
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Geiser, as the specified cons1derat1on, to contmue mamtammg 1t for the1r use on 

a permanent basis It 1s apparent from Ge1ser's 1971  letter to the Assoc1at1on and 

his letter to Harpham that he adopted this mterpretat1on of the nghts of Rosano 

plat owners, m that he d1st1ngmshed the nghts of lot owners to use the recreation 

area, mcludmg the family pool, from the privileges he might extend to use the 

adult pool and other resort fac1ht1es outside of the recreat10n area 

The Rosano Estates plat lot owners' common easement 1s not exclusive, 1t 

1s consistent with use of the recreation area by lot owners m the other Rosano 

plats who have also agreed to pay the fixed recreation area mamtenance fee, as 

well as use of 1t by guests of the developer's adJacent resort 

B. PAROL EVIDENCE IS ADMISSABLE, AND THE 
"DEAD MAN'S STATUTE" DOES NOT APPLY TO WRITINGS OF 
THE DECEASED. 

It may be contended that all evidence of representat10ns made to Mr Henke 

and other lot buyers, mcludmg Falcon's brochure, 1s m v10lat1on of the rule of 

merger, as apphed to deeds The contention ts answered at p 7, n 2, above As 

the Court noted m Anderson v McRae, 495 S W  2d 35 1 ,  at 360-361 (Tex Ct 

Ctv App 1973), pnor or contemporaneous representations may be shown 1f they 

are mducements for takmg of the deed They show what was the true or 

additional cons1derat1on to the purchaser. As to the brochure, 

"even 1f some of the appellees purchased the1r lots without havmg seen the 
brochures, such advertisements would be consistent with and corroborative 
of the makmg of the pnor representations which appellees alleged had been 
made to each of them as mducements, and would be m the nature of 
adm1ss10ns tendmg to confirm what was actually represented " 

495 S W  2d at 361 

Like those appellees mAnderson, Mr Henke never saw Falcon's brochure of 1958 

or 1959, m which representations are made at p 5 concernmg the recreation area 

and the new pool then under construction, or Mr Ge1ser's 1985 letter to Wtlham 

Harpham, m which Mr Geiser noted the "property nghts to the outside pool 
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recreat10n area and tenms courts" of owners outside of Rosano Estates, whose 

only connection to the recreation area was their contract to make payments for 

recreat10n area mamtenance Nonetheless, these items of evidence are 

corroborative of the representations he wdl testify were made to him, and they are 

admissions of Falcon and Geiser which are bmdmg upon their successor m 

mterest, Oly Rose 

The successor acqmres his mterest m property "burdened with the same 

hab1hty of havmg the declarations used agamst him " Cleary, McCormick on 

Evidence, p 648 (1972), notmg cases collected at 4 W1gmore, Evidence § 1080, 

pp 135-6 In a proper case, the unrecorded obhgat1on of a predecessor of a 

purchaser for value without notice may be cut off, as to that purchaser, under the 

recordmg statute, but the mamtenance and use of an area demarked by ex1stmg 

structures on the ground gave notice to the successors of GeISer, as did the 

recordmg of the purchase contracts contammg undertakmgs regardmg the 

recreat10n area. The busmess records of Rosano affectmg property, collected by 

its executive secretary, Ms Vierthaler, contamed all of the documents m evidence 

containmg these declarations, so Oly Rose, havmg actual notice of some apparent 

mterest of the lot owners m the apparent recreation area, would have discovered 

all of those documents documents readlly upon mqmry before purchase and had 

them upon purchase 

The only other sigmficant ev1dentiary issue winch plamtiff ant1c1pates 

concerns the "Dead Man's Statute," RCW 5 60 030 The statute m relevant part 

reads 

" m an act10n or proceedmg where the adverse party sues or 
defends as denvmg nght or title by, through or from any 
deceased person , then a l?arty m mterest or to the record, shall 
not be admitted to testify m his own behalf as to any transaction had 
by him with, or any statement made to him, or m his presence, by 
any such deceased person " 
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All parties denve theIT property mterests from Gllbert Geiser and his first wife, 

Gleda 

The statute "serves to protect the decedent and those who take or claim 

under hlill by virtue of hls wntmgs " The statute apphes only to oral testimony, 

1t does not bar documents wntten or executed by the decedent or other documents 

relatmg to them Hampton v Gilleland, 61 Wn 2d 537, 543 (1963) ,  Thor v 

McDearmzd, 63 Wn App 193, 202 (1991) Nearly all the evidence concermng 

Mr Ge1ser's mtentlons here consists of h1s wntmgs, his 1967 letter to Mr Henke, 

his 1971 letter to the property owners' assoc1ation, and his 1985 letter to Mr 

Harpham 

"A transaction means the domg or performmg of some bus mess between 
parties, or the management of any affaIT To be a transaction m such a 
case, the manner concermng which the testlffiony 1s given must mvolve 
some act by and between the parties for the benefit or detnment of one or 
both of the parties It has been held, and properly so, that the test of 
transactions with [the] deceased is whether tthe] deceased, if hvmg, 
could contradict the witness of his own knowledge " 

Bentzen v Demmons, 68 Wn App 339, 344 (1993) 

Peter Vmcent, the real estate agent for Mr Geiser from 1965 to 1970, 

mcludmg the sales to plamt1ffs, 1s not an mterested party, so his testimony on any 

subJect 1s not barred by the statute He has nothlng "to gam or lose by the action 

m question " Wildman v Taylor, 46 Wn App 546, 549 (1987) 

The protection of the statute 1s waived at tnal by a protected party's 

mtroductlon of evidence concermng the transaction at a pnor summary Judgment 

motion Bentzen v Demmons, 68 Wn App 339, 343-343 (1993) That mcludes 

evidence "of a negative character, 1 e , testlffiony regardmg what a transact10n was 

not " In Bentzen, the protected party had filed an affidavit assertmg what the 

decedent, his aunt, did not tell hlm, concernmg her alleged agreement to make a 

wlll m favor of the mterested party 
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"We conclude that Demmons' statements that his aunt never told h1m of the 
existence of the oral contract constituted a waiver of the deadman's statute 
sufficient to overcome the bar imposed by the statute Even though 
Demmons did not testify about the specific transaction, his negative 
test1mony went to the heart of Bentzon's claIIDS and the matters directly at 
issue m this case He was testifymg, m effect, that such an agreement did 
not exist and that no services were performed m reliance on 1t " 

68 Wn App at 346 

Plamtiff has waived the bar of the statute, and so have defendants The 

declaration of Sarah Geiser dated June 12, 2003 , mtroduced m oppos1t1on to 

plamt1ffs' mot10n for summary Judgment, states that she began work at Rosano m 

1962, became Mr Ge1ser's executive secretary m 1971, and after marrymg Mr 

Geiser after her former husband's and his former wife's deaths became manager 

after Mr Ge1ser's death m 1987 She states, 

"4 As lot owners, we had an obhgation to pay $4 00 per month as 
dues for use of the recreation area 

"9 As a property owner m Rosano Estates, and as the Executive 
Secretary to the Managmg Partner of the Resort m 197 1 ,  I was aware of 
d1scuss1ons between the owners and Resort ownership regardmg use of the 
"recreation area " It was unclear as to precisely what area owners were 
given perm1ss1on to access m that the Plat itself, as well as the Plat 
covenants, did not grant an easement to specific lands nor was there a 
descnpt1on given of the area to be dedicated to recreational use 

"14 As a current owner m Rosano Estates, and as a former 
employee, 1t had never been my understandmg that the owners had a formal 
easement but rather were permitted use consistent with use by Resort guests 
of Resort fac1ht1es developed by the Resort " 

This 1s all testIIDony regardmg regardmg or drawn from Mr Ge1ser's statements 

or purported understandmgs, as owner of Rosano, concemmg the recreation area 

It opens up the door for Mr Henke to rebut with his own testIIDony as to other 

statements on the same subJect matter by Mr Geiser 

C. Texts and Washington cases involving platted streets state that lot 
owners have an easement to use common areas designated in a plat. 

The wnter has found no Washmgton case concemmg the nghts m a  park 

or common area other than a street depicted on a plat of the owners of lots sold 

by reference to 1t Good discuss10ns of the subJect, with many c1tat1ons to cases 
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elsewhere, are m 25 Am Jur 2d, Easements and Licenses, §§  25 and 26 (1996) 
and an Annotation, Conveyance with Reference to Plat, 7 A L R 2d 607, at Part 
III Parks and other open areas, pp 650-667 (1949) 

The common result from the cases noted m these sources, vanously Justified 
by the courts on the basis of an express or implied grant or estoppel, is stated by 
one text 

"When a developer conveys lots m a subdivision by reference to a plat, each grantee receives an imphed easement over streets and other common areas dehneated on the plat " 
Bruce and Ely, Law of Easements and Licenses, § 4 31 "Easements imphed from reference to plat", p 4-86 (2001) 

The rule is consistent with the more general pnnciple regardmg conveyances of 
platted lots 

"Where a deed references a map of the land conveyed, the map and deed are to be construed together, and the map becomes, 'm legal effect, a part of the descnpt10n ' " 
Saterhe v Lineberry, 92 Wn App 624, 627 (1998), quotmg Moore v 
Clarke, 157 Wash 573, 581 (1930) 
The Washmgton cases most closely related to the issue here are concerned 

with the special case of the nghts of the owners of lots m subdivisions laid out 
with streets dedicated to the pubhc and subsequently vacated In Van Buren v 

Trumbull, 92 Wash 691 (1916), the first case of this kmd, the Court affirmed a 
tnal court Judgment confirming an easement m favor of lot owners agamst other 
lot owners who obtamed the vacation of a platted street (which was never opened 
by the pubhc pursuant to the 1890 statute) and then attempted to bar common use 
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of 1t 6 The Court expressed the rationale of the cases concernmg recreational 

common areas from other states surveyed below 

"Resort must be had to fundamental pnnc1ples O ne who plats property 
upon which streets have been laid out, and who sells property with 
reference thereto, cannot, by an act of his own, defeat the nght of his 
vendee to use the platted streets for the purposes mtended He 1s estopped 
to deny or nnpeach rights thus acqurred 

11 'The doctnne has for its object the suppression of fraud and the 
enforcement of honesty and falf dealmg Where, therefore, lots have been 
offered for sale, and have been purchased m accordance with a map or plat 
upon which streets are made to appear, 1t 1s presumed that the purcliase was 
mduced, and the price of the lots enhanced thereby, and the seller 1s 
estopped to deny the nght which has thus been acqmred ' " 

92 Wash 693-4, mcludmg quotation from No,folk v Nottingham, 96 Va 
34, 30 S.E 444 (1898)[c1tat1ons omitted] 

In this case and m Howell v King County, 16 Wn 2d 557 (1943) , on very s1milar 

facts followmg vacation of a street by the County, the Court confirmed easements 

m adJoirung lot owners agamst other adJotmng lot owners who sought to prevent 

common use of the part of the street whlch they had gamed by vacation 7 

6 Laws of 1890, ch 32 ch XIX, p .  603 "Any county road, or part thereof, 
which has heretofore been or may hereafter be authonzed, which remams 
unopened for pubhc use for the space of five years after the order 1s made or 
authonty granted for opening the same, shall be and the same 1s hereby vacated, 
and the authonty for building the same barred by lapse of time 11 

7 The rule of these cases concerrung vacated platted pubhc streets has smce 
been quahfied by the "reasonably necessary" (for access) holdmg m Capztal Hill 
Meth Church v Seattle, 52 Wn 2d 359, 369 (1958), where the Court refused to 
recognize private rights to contmue using a platted street vacated by pubhc 
authonttes (to allow construction of a hospital) m lot owners who did not abut the 
vacated street and had other reasonable access to therr property without use of 1t 
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lot buyers withm other plats, who had no pnor appurtenant easement, to use the 

Rosano Estates recreation area, consistent with the Rosano Estate grantor's 

reserved nght to use the area m common with his grantees 

Geiser's reference to his standard ROSARIO contract's provis10n for 

reservation to the grantor of half the mmeral nghts as "a Texas hangover", m lus 

1967 letter to Henke, suggests that Geiser took over a form developed irutially by 

Falcon In any event, he contmued an estabhshed practice of Falcon to charge a 

$4 00 fee for mamtenance of the recreation area 

The earher fulfillment deeds from Falcon and Geiser have no provision 

ment10mng the recreation area or $4 00 fee Some later fulfillment deeds by 

Geiser contam the same language as condition (7) of the ROSARIO form. Others, 

from 1967 and later, provide for a permanent obhgat10n 

"Grantee his heirs and assigns shall pay to grantor his heirs and assigns the 
sum of $4 00 per month for the mamtenance of recreation area, " 
[ 11/15/67 deed to Grove Aud # 67683, 12/21/71 deed to Rathbum Aud 
# 78068 and later deeds m fulfillment of ROSARIO contract ] 

The vanety of language used by Falcon and Geiser when they added clauses 

to a pnnted form attests to somewhat slap-dash draftmg, but m the mam the 

phrasmg demonstrates an undertakmg by the platter and his successor to use the 

$4 00 per month fee to mamtam the recreat10n area shown on the plat of Rosano 

Estates Thus, the developers apparently mtended to provide lot owners not 

merely "free access to, and use of" that area, but to mamtam the area m good 

condition for the lot owners, as well as resort guests, to use 

The developers' contracts are not consistent with the defendants' contention 

that they mtended lot owners to have a mere revokable pnvllege to use the area 

Their contracts are consistent with the plamtiffs' contention that they mtended lot 

owners to have a nght to use the area, consistent with the apparent meanmg of the 
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dep1ct10n of the RECREATION AREA m the plat of Rosano Estates and the 

ded1cat10n language referring to 1t 

Deeds m fulfillment of a recorded ROSARIO form contract from 1967 and 

thereafter, as well as a different contract form from 1979, make payment of a fee 

for the mamtenance of recreation area an obhgation bmdmg upon purchaser's 

successors 

When the parties' m1tial purchase agreement contams a covenant for 

payment of a recreation area mamtenance fee, whether recorded or not, the later 

execution and recordmg of a without any such covenant does not "merge" the 

purchase contract's covenant out of the parties' transaction The doctrme of 

merger does not apply to collateral agreements which are not fulfilled by the 

conveyance itself Peoples Nat Bank v Nat Bank of Commerce, 69 Wn 2d 682, 

689 ( 1966) Where the deed does contam a covenant on the same subJect as the 

purchase contract, then of course the deed language 1s the parties ' final agreement 

Id 

There 1s no ambiguity m the phrase, "for the mamtenance of recreation 

area," used m the ROSARIO form contract and many fulfillment deeds The words 

used m contracts and deeds are given theu ordinary and non-techmcal meanmg, 

w1thm theu context, Hogland v Omak Wood Products, 81  Wn App 501, 504 

( 1996), and ambigmty, if any, 1s resolved against the seller or grantor Kunkel v 

Meridian Oll, 1 14 Wn 2d 896, 901 ( 1990) 

"Mamtenance" 1s a noun meanmg " l  act of mamtammg state of bemg 

mamtamed SUPPORT 2 somethmg that mamtains 3 the upkeep of property 

or eqmpment Webster's New Collegiate Dictionary (G & C Mernam Co 

1979) "Mamtam" is a verb meanmg "to keep m an ex1stmg state (as of repau, 

efficiency, or vahd1ty) preserve from fatlure or declme < ~ one's health > <  
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- machmery > 2 to sustam agamst oppos1t1on or danger uphold and defend < 

a pos1t1on > Id 

The performance promised by the drafter of the contract and grantor, as the 

cons1derat1on of the grantee's payment of $4 00 per month, 1s the upkeep of 

recreation area or keepmg 1t in an ex1stmg state of repatr The extstmg recreation 

area was the waterfront RECREATION AREA designated m the Rosano Estates 

plat but used by lot owners m all Rosano plats, and the tenms courts which Mr 

Geiser bmlt later, about 1966 For all Rosano lot purchasers, the ROSARIO form 

contract prov1s1on could only have been understood to refer to these areas 

The contracts for payment, by the purchaser, of $4 00 per month for 

mamtenance of recreation area arguably do not specify a promised performance 

by the seller, but they clearly tmply one A first contractmg party's payment to 

a second for certam conduct, accepted by the second party, 1mphes that party's 

prolillse to carry out that conduct Henson v Employment Security, 113 Wn.2d 

374, 379-80 ( 1989) 

Two conclusions appear to follow from the drawmg and language of the 

Rosano Estates plat, the contracts and conveyances by Falcon and Geiser m that 

plat and the other Rosano plats, and the pertment correspondence of Mr Geiser 

from 1967, 7 1  and 85 quoted above The developers' mtentions were to convey 

to the lot owners of Rosano Estates, at least, a non-exclusive easement for the use 

of the recreat10n area shown on the Rosano Estates plat They also contracted 

mamtam that recreation area for payment of $4 00 per month by all Rosano lot 

owners, as well as merely keepmg the recreation area open, which Geiser extended 

to mamtenance of the tenms courts he butlt later Thus, although the easement 

estabhshed by the Rosario Estates plat extends only to lot owners m that plat, 

Ge1ser's contracts with owners of the other Rosano plats extend the benefit of that 

easement to them as well 
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E. All jurisdictions which have considered the issue hold that lot 
owners have a common easement to use parks and other recreational 
areas, other than streets, designated for common use, with which their 
contract to pay a small periodic maintenance fee is consistent. 

Smee a plat is part of the deed's description of what is granted, Saterlle, 

supra, the plat supphes the representat10n element of the estoppel rationale 

expressed m Van Buren and Howell. The estoppel element of reasonable rehance 

distmgmshes the implication of private rights m dedicated streets from those m 

private parks While it may be presumed that a lot purchaser rehes upon only 

pubhc streets necessary to "reasonable" access to his lot, and may expect pubhc 

authorities to have the power to vacate other streets without compensation to mm, 

as m Capital Hzll Meth Church (52 Wn 2d at 369), there is no other reason to 

reserve a recreation area for the private use of lot owners except to mduce them 

to purchase lots The courts of other states whlch have considered the question of 

lot owners' rights m recreational areas set aside for them, as well as m squares or 

parks set aside for the pubhc, have recogmzed this, leavmg as the only issue 

whether a given area is sufficiently depicted on the plat for the Court to describe 

it by reference to monuments shown on plat 

Cases from many Jurisd1ct10ns are surveyed m Hornghs v Elfrank, 727 

S W  2d 910 (Mo App 1987), m whlch the owners of lots m a lake front 

development were arrayed agamst remote grantees from the developer of a certam 

Lot 10 on the waterfront labeled "Park " The plat also stated 

"Those areas designated as 'parks' shall be for the use of all Lot Owners 
and guests only and for private non-commercial use. Dedicators reserve the 
right, however, to grant concessions of a commercial nature m those areas 
designated as 'parks ' "  

A trial court Judgment for the Lot 10 owners was reversed and Judgment directed 

for the other lot owners estabhshmg theu right to use lot IO for a park and for 

access to the lake The Court treated the plat provision as havmg the same effect 

as the separately recorded restrictive covenants m a Georgia case m which 
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specified lots were "dedicated to the use of a park or recreation area for the benefit 

of the residents of said subd1v1sion" 

"The cases estabhsh that a conveyance by reference to a plat can 
grant a pnvate easement for the use of an area for park purposes 'It 1s well 
settled that when a subdiv1s1on contams an attraction such as a park or lake 
which renders the lots more desrrable, the sale of lots m reference to a plat 
showmg the attraction will create an rrrevocable easement m such an area 
for the lot owners ' " 

727 S .W 2d at 914, quotmg Hendley v. Overstreet, 253 Ga 136, 318 
S E  2d 54 (1984)(lot owners with deeds referencmg covenants recorded by 
developer held to have easements to use the "park" lots for recreation, as 
agamst buyers at tax sale) 

The Court contmued 

"The scope of the lot owner's easement to use lot 10 for park 
purposes 1s to be determmed by a construction of the plat 'In the 
mterpretat1on of maps and plats all doubts as to the meanmg of the owner 
should be resolved most strongly agalllSt him, ' Mosely v Searcy, [363 
S W  2d 561 (Mo 1962)), at 563 

"The location of Lot 10 1s such that 1t 1s reasonable to conclude a 
recreation use of that lot should mclude access to and the use of the lake " 

A Flonda case, McCorquodale v Keyton, 63 So 2d 906 (Fla 1953), 1s 

Sim1lar In their plat, developers dedicated its streets as pubhc ways and then 

stated they "also dedicate that parcel and part of said land lymg between the Gulf 

Coast Highway and the Gulf of Mextco as 'Sunnyside Park' for the use of 

property owners of said plat " The developer then started operatmg a sandwich 

stand m the "park" and contracted to sell 1t to a th1rd party. A Judgment for the 

lot owners enJommg obstruction of the park was affirmed, the court citmg the 

A L R 2d annotation noted above The court stated the general rule 

"Whenever the owner of a tract of land subd1v1des the same mto lots 
and blocks, lays off streets and other pubhc ways and designates portions 
of said lands to be parks, playgrounds or similar fac1ht1es or uses similar 
words calculated to encourage prospective purchasers to buy said lots, and 
actually sells lots with reference to the plat, he becomes bound to his 
grantees by the plat and the representations thereon As the maker of the 
plat and the one who selects the words used thereon, 1t will be construed 
agamst rum Common honesty reqmres that he perform that which at the 
time of the conveyance he represented he would perform " 
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63 So.2d at 910 

These cases all recogmze that the prospect of common recreational use of 

a waterfront area 1s a particularly compelhng mducement to the purchase of lots, 

which must be protected if supported by the language of a plat A Maryland court 

considered an unrecorded plat shown to lot purchasers on which a waterfront area 

across a road from the lots was designated II commumty beach and park 11 

Although the recorded plat lacked that designation, the Court enJomed the 

developers' successors from openmg the area to pubhc and more commercial 

recreational use 

"The relation of lots m a water front development to the water differs from 
that of abuttm� lots to a city square There 1s naturally a greater 
dependence, 1f mdeed, we should not say that access to the water 1s an 
essential, for m that access hes the purpose of the settlement and the 
purchase of lots m it " 

Williams Realt)'_ Co v Robey, 175 Md 532, 2 A 2d 683, 686 ( 1938), see 
also, Klem v Dove, 205 Md 285, 107 A 2d 82, 86-7 ( 1954)(lot owners 
held to have an easement for the use of an unlabelled corndor to water 
shown on plat , which the court mferred must be for commumty access, no 
other reason for 1t appearmg 107 A 2d at 85) 

The same rules are recogmzed m many other cases, of wlu.ch some are 

noted below Putnam v Dickenson, 142 N W 2d 111  ( 1966)(Lot owners held to 

have affumative easement to use square designated "Park" on plat) Kirchen v. 

Remenga, 291 Mich 94, 288 N W  344 ( 1939)(lot owners held to have easements 

to use other lots designated for park purposes ; thetr failure to obJect to the later 

erection of bmldmgs consistent with recreational use held not an abandonment) 

Maddox v Katzman, 332 N W 2d 347 (Ia Ct App 1982)(mland lot owners 

granted mJunct1on against waterfront lot owners who obstructed their access to lots 

labelled "Green's Beach" and referenced m covenant expressmg the lot owners ' 

nghts to use 1t ) Cree Meadows, Inc v Palmer, 68 N M  479, 362 P 2d 1007 

( 1961)(lot owners granted mJunct10n agamst contrary development of area 

designated "golf course" m plat) Ute Park Summer Homes Assn v Maxwell Land 
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Grant Co , 77 N M  249, 427 P 2d 249 (1967)(lot owners shown a plat mcludmg 

a designated golf course, even though the plat was never recorded, held to have 

nghts precludmg contrary development of that area, Judgment for developer 

reversed) Cleveland Realty Co v Hobbs, 261 N C 414, 135 S E 2d 30 

(1964)(same as Ute Park Summer Homes, except that the plat showmg the golf 

course was recorded) Hacker! v. Edwards, 22 Conn Sup 499, 175 A 2d 381 

( 1961)(deed reference to nght to use park designated m map on file with town 

clerk created an express easement, citmg the A L R 2d annotation mentioned 

above) 

In all of the above cases, the platter's depiction of an area for a recreational 

use on the ongmal plat was held to have created an easement, the burdens of 

which ran with that area as a servient estate and the benefits of which ran with the 

lot owners' dommant estates Successors to the developer's mterest m the area 

depicted for recreation are not innocent purchasers, because the plat puts them 

upon record notice of the lot owners' nghts Specific mention of the easements 

m conveyances to the developer's and the lot purchasers ' successors is ent1rely 

unnecessary to affect the1r nghts As noted m the Cree Meadows case, where a 

successor developer was the plamtlff, 

"The burden and benefits run with the land m favor of subsequent 
grantees m the subdivision, and the mclusion of the reference m the 
deed to the plamtlff neither adds to nor detracts from the legal effect 
of the ongmal dedication " 

362 P 2d at 101 1, also see, Maddox v Katzman, 332 N W  2d 347, 35 1-2 
(la 1982) 

Common sense requ1res the result of the above noted law lots conveyed by 

reference to a plat depictmg a park or recreation area - especially one on the 

waterfront - carry with them an easement allowmg the lot owners' to use the 

recreation area and preventmg the platter's successors from appropnatmg it to 

the1r own exclusive use 
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There ts a nght of common use of the recreation area by purchasers of lots 

m the other Rosano plats and resort customers, as well as owners m Rosano 

Estates Thompson v Smith, 59 Wn 2d 397, 407-8 (1962), states and illustrates 

the rules that a serv1ent owner has the nght to use the property m any way which 

does not mterfere with the proper use of the easement Under that rule, an 

easement for the exclusive use of the dommant owner (which 1s tantamount to the 

fee) ts never created unless that mtent1on ts spelled out expressly 2 G 

Thompson, O n  Real Property. § 425 at p 656 (1980 ed ) So, m Easton v. Appler, 

548 So 2d 691, 693-695 (Fla App 1989), lot owners were held to have an 

easement to use an excavated yacht turnmg basm "dedicated" to thetr use on the 

plat to which thetr deeds refer, 8 but thetr clatm of a nght to exclude the use of the 

basm by the developer's adJacent yacht club was demed 

Ge1ser's letters also make clear that he understood the lot owners of all of 

the Rosano plats to have a nght, rather than a mere pnvtlege, to use both the 

recreation area and the tenms courts which he bmlt up on the hill, which he then 

contracted to mamtam m consideration of payment by them of $4 00/month As 

to lot owners other than those m Rosano Estates, the nght to use the waterfront 

recreation area and tenms courts artses by contract, as part of the 1mphed 

cons1derat10n for thetr promised penod1c payments. An express consideration of 

the lot owners' payment of the $4. 00 fee, common to the lot owners of all of the 

plats, mcludmg Rosano Estates, 1s the promtse of Ge1eser and his successors keep 

up the condtt1on of the recreation area, mcludmg the "family pool," and the tenms 

courts 

8 The court notes "Although the parties use the term dedication, the lot 
purchasers' nghts anse not by true ded1cat10n, which 1s an appropnat1on of land 
for use by the general pubhc . , instead, the purchasers' nghts are based on 
pnnc1ples of law apphcable to pnvate property " Id at 694 n 2 
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The lot owners' contracts to pay Geiser for mamtenance of recreation area 

are not at all mcons1stent with the nght of Rosano Estates plat owners to the 

contmued existence of an open waterfront RECREATION AREA for their 

common use by virtue of the plat A New York case cited by the M1ssoun Court 

of Appeals m Hornghs, Wilkinson v Nassau Shores, 1 Misc 2d 917, 86 N.  Y S 2d 

603 ( 1949), Illustrates the position of the plamtlffs W1lkmson collects the New 

York cases to that date on the mterpretat1on of a plat with a designated area for 

recreation, m the context of snnllar events A plat designated an area "Commumty 

Beach," and lot owners, their guests and prospective purchasers used batlung 

fac1ht1es erected by the developer for a nominal fee Later, the developer went 

out of busmess, no one paid the taxes on the property, and plamt1ff bought the 

land at a tax sale Plamtiffs attempt to defeat the lot owners' easement was 

rebuffed 

"The use of the words "Commumty Beach" appearmg on the filed map 
would clearly seem to md1cate an mtent1on that the beach was for the use 
of the owners of the lots 

"The sw1mmmg pool and bathmg pavilions [referred to m a  
sales brochure] are located on the portion of the filed map referred to as 
'Commumty Beach' 

"The plamt1ff makes much of the fact that the property owners never 
used the beach and bathmg fac1ht1es without payment of a fee He also 
pomts out that the bathmg beach and fac1ht1es have always been available 
for use of the pubhc In fact he contends the only difference between the 
use of the fac1ht1es by the property owners and the pubhc at large 1s that 
the property owners paid a reduced fee It 1s difficult to beheve that 
these various property owners would ever have bought what was believed 
to be highly residential property adJacent to a beach unless they felt that 
they were gettmg some nght in the beach 

"In add1t1on, 1t 1s well settled that where a developer of land sells 
lots with reference to a map on which squares or parks or beaches are 
designated and representations are made by the developer that such parks 
or squares or beaches are for the use of the lot owners, the purchasers of 
such lots acqmre an easement m such parks, squares or beaches by 
1mphcat10n and representation " 

86 N Y  S 2d at 607-8 (c1tmg many New York cases) 
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It 1s equally d1ff1cult to believe that plamtlffs would ever have bought - or that 

Geiser mtended to sell them - property adJacent to the waterfront recreation area 

unless that mcluded some nght m the recreation area. This case differs from 

Wzlkznson only m that we also have the developer's wntten acknowledgments that 

the plat did create such a nght m lot owners 

What would be flatly mcons1stent with the plat of Rosano Estates, m which 

Geiser sold plamtiffs their three lots, 1s for Falcon's present successor to budd on 

the recreation area and exclude lot owners from 1t, which O ly Rose now proposes 

to do but Falcon and GeISer never did 

The common practice of selling lots adJacent a planned golf course 1s 

analogous m this respect See, Cree Meadows, Inc v. Palmer, 68 N M  479, 362 

P 2d 1007 (1961), Ute Park Summer Homes Assn v Maxwell Land Grant Co , 77 

N M 249, 427 P 2d 249 (1967), Cleveland Realty Co v Hobbs, 261 N C 414, 

135 S E.2d 30 (1964), all cited above The purchaser of a lot on the 17th fairway 

1s not typically promised free use of the course, but he is entitled to rely on the 

plat's imphc1t representat10n that an area designated as a golf course wdl not be 

filled up with more lots and houses or some other mtensive development by the 

platter In Cree Meadows, the restnction on use of an area for a golf course arose 

from covenants rather than a plat, but the court apphed the pnnc1ples of the cases 

dealing with parks shown m a  plat Defendants were the onginal developers, the 

plamtiff m this case was the later owner of the golf course who umlaterally 

purported to extmgmsh the restriction as to a part of the golf course area which 

had not been developed, which plamt1ff sought to put to another use Judgment 

for the plamt1ff was reversed and directed for defendants 

"Certalnly, ownership of the fee 1s not mcompat1ble with the easement, and, 
even though tile defendants whde they owned the golf course made a charge 
for the use thereof, this does not m1t1gate agamst the nght of the defendants 
and their grantees, who purchased the property m relieance on the existence 
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of the golf course, to have the area preserved as a place of natural beauty 
and view , " 

362 P 2d at 1010 

Even 1f no golf course 1s ever bmlt, the lot owners who buy m reliance on a map 

dep1ctrng one near the1r lots remarns entitled to rely on there bemg no mcons1stent 

development of the area Ute Park Summer Homes Assn , 427 P 2d at 252 The 

purchasers of lots m the plat of Rosano Estates, are m the same way entitled to 

rely on the RECREATION AREA designated on their plat berng marntarned as 

open space and that they have the use of 1t, from Rosano Road to the seawall and 

the sidewalk extendmg as a tangent from 1t between the family pool and the snack 

bar, between the breakwater dnveway that sidewalk mtersects on one side and the 

boatel on the other That lot purchasers were asked to pay a small fixed fee for 

its mamtenance, and did so, is entirely consistent with theu nght to rely on the 

promise of the plat' s designation of the recreation area and guarantee of their "free 

access to, and use of" that area 

Consistent with these evident understandmgs, although Ge1Ser extended the 

resort bmldmg from the ongmal Moran mansion extensively, he never bmlt or 

proposed bmldmg any resort structure m the recreation area 

F. As a matter of law, the court may not conclude that no 
enforceable right in the RECREATION AREA was intended to be 
conveyed, given the deeds' reference to the plat depicting it and the 
plat's express representation that lot owners shall have free access to, 
and use of, that area. 

This issue calls for the traditional apphcat1on of the parol evidence rule 

While evidence may always be offered to explain the cucumstances of the 

representation m the plat, Harns v Ski Park Farms, 120 Wn 2d 727, 742 

( 1993)(as to construction of a deed), parol evidence may not contradict a wntmg 

which w1thm the context of its circumstances 1s not ambiguous If 1t is ambiguous, 

the plat referenced m a deed must be construed m light of that evidence against the 
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developer, because any ambigmty m a deed 1s construed agamst the grantor. 

Kunkel v Meridian Oil, 1 14 Wn 2d 896, 906-7 ( 1990) 

Pearson v Virginia City Ranches Assn , 298 Mont 52, 993 P 2d 688 

(2000), addresses the parol evidence issue m reference to a pertment fact pattern 

A 1973 plat depicted and labelled a bndle path Lots were sold by reference to 

1t, by deeds with no specific reference to the bndle path but mcludmg the usual 

language, "subJect to easements and restnct1ve covenants of record " Many years 

thereafter, no actual bndle path havmg been developed and fences, barns, ponds 

and other structures havmg encroached on the area designated for 1t, a maJonty of 

the homeowners' assoc1at1on succeedmg to the developer's nghts to mamtam 

common areas voted to remove references to the bndle path from the plat Upon 

smt by the d1ssentmg mmonty, the Court held that the encroachments were not 

clearly mcons1stent with the lot owners' future use of the bndle path and apphed 

the rule that a non-exclusive easement 1s not lost by nonuse or use by another 

993 P 2d at 695-6 Judgment for the d1ssentmg mmonty of lot owners was 

affirmed 

"This Court's holdmgs with respect to an express easement by 
reservation establish that an easement anses when a purchaser's deed 
refers to a plat where an easement 1s depicted and labeled In this 
case, the mtent of the parties to create a bndle path easement was 
mamfested through the language m their deeds and the plat 
Accordmgly, extnns1c evidence regardmg the mtent of the parties 1s 
madm1ssible " 

993 P 2d at 693 

In short, defendants cannot mamtam that Falcon and the lot purchasers did 

not understand thetr conveyances to have granted them appurtenant easements m 

the RECREATIO N AREA labelled and dedicated m the plat The only contention 

left to them 1s that this area 1s not sufficiently defimte to create such an easement 

As shown below, that contention 1s against the plam evidence and would requrre 
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the Court to ignore the monuments on the ground to which the plat map explicitly 

refers 

G. The boundaries of the "RECREATION AREA" are sufficiently 
designated by reference to monuments shown in the plat. 

Defendants apparently will contend that the plat is ambiguous, but 

mterpreted with reference to the physical condition and structures on the ground 

to which it has reference, it is not The court does not examme the deeds and plat 

m a  vacuum As the Court noted m Sengelder v Hill, 21 Wash 371 , 379 (1899) , 

quotmg Ames v Lowry, 30 Mmn 283,  15 N W  247 

"Parol evidence is, and must of necessity be, always admissable to identify 
the property described m and conveyed by a deed, to ascertain to what 
property the particulars m the deed apply For this purpose, as agamst a 
subsequent purchaser from the same grantor, any fact gomg to show the 
identity may be shown, if the record of the deed be constructive notice of 
such fact The record is constructive notice of any fact as to which it puts 
a party exammmg the state of the title upon mqmry, suggests the lme of 
m9mry , and the existence of which will probably be ascertamed by 
diligently followmg such mqmry " 

Hence, the Court must construe the plat's depiction and reference to the 

RECREATION AREA m the context of the condition of the structures depicted 

around those words on the plat map and m the context of the land around them 

The other consideration is the practical construction of the deeds referring 

to the plat of Rosano Estates by the parties This too can be exammed, not to 

contradict the deed but to mterpret it 

"The duty of the court 1s to ascertam not what the parties may have secretly 
mtended, as contradistmgmshed from what theu words express, but rather 
what is the meanmg of the words used The court's  duty 1s twofold 
mterpretation and construction, z e , first, to find the true sense of the 
wntten words as the parties used them, as evidenced by (1) the facts and 
cucumstances at the t1me of the transaction and (2) by the practical 
construct10n given by the parties while m mterest with respect to the 
amb1gmty, and secondly, after the true sense is ascertamed, to subJect the 
mstrument, m its operation, to established rules of law " 

Vavrek v Parks, 6 Wn App 684, 690-691 (1972) 

Plaintiffs' Trial Brief - 43 

Henke and Richter 

221 First Avenue West, Suite 215 
Seattle, Washmgton 98119 

(206) 282-2911 

' . 

• • 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11  

12 

13 

14 

15 

16 

17 

18 

19 

20 

21  

22 

23 

24 

25 

26 

27 

28 

The North Carohna case noted above, Cleveland Realty v Hobbs, was 

followed m Hmson v Smith, 89 N C  App 127, 365 S E  2d 166 ( 1988), rev den 

373 S E 2d 545 ( 1988) A developer sold lots to vanous owners m a plat 

reproduced m the pubhshed op1mon which 1s appended to this bnef The plat 

drawmg shows their lots separated from Pamhco Sound by "Driftwood Dnve" and 

an area m dispute along the Pamhco River, where 1t broadens mto the Pamhco 

Sound, extendmg a long distance m front of all ten of the platted lots, add1t10nal 

land at each end, and one d1scontmuous lot seaward of the road at one end (the 

southeast), lot 29A At the extreme northwest end of this strip between the road 

and the water 1s the word "BEACH " The platter then sold his land m the 

v1cm1ty, mcludmg one adJ01mng lot and an area by metes and bounds mcludmg the 

area m dispute to the defendant Despite the fact that the word "BEACH" appears 

at one end of long area, and the plat does not specify any bearmgs or distances for 

the boundaries of this area, the court reJected that the defendants' content10n that 

1t was not sufficiently identifiable There was no lot, road, bulldmg or other 

mterrupt10n of the area depicted on the plat from the word "BEACH" at one end 

to the other end, and the Court thought 1t clear that the entire area was the 

"BEACH II 

"The recorded plat marufests the mtent1on of CLD [the developer] to set 
aside all the area north and west of Lot 29-A, south of the Panll1co River, 
east of Neville Creek, and north of Driftwood Drive to be a pnvate 
easement for the purchasers and owners of all of the lots described and 
enumerated on the plat of Crystal Beach Estates recorded m 

"Plamtiffs and other purchasers and owners of lots described m the 
recorded plat, therefore as a matter of law, had and have a pnvate easement 
over and across all of the propefo/ designated as "Beach" on the recorded 
plat of Crystal Beach Estates 

365 S E 2d at 168 

This case differs from Hmson only m that the east boundary of the 

recreat10n area 1s the west wall of a bmldmg, Moran's machme shop later known 
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as the boatel Smee that butldmg has existed many years and its location is 

marked with a label ("SHO P") on the plat , it is as good an mdicatton of the 

location of that boundary as the concrete driveways and the seawall marked on the 

plat are of the other boundaries The condition of these structrures and the 

mamtenance of the grass and placement of recreational facihttes withm the area 

they surround removes any possible ambigmty from the meamng of the plat 

depiction and dedication The west side of the bmldmg as shown on the plat 

defines a clear straight hne which naturally would be pro3ected to complete the 

enclosure of the area, and m fact had grass on one side of it and gravel on the 

other, at the tlfile of the plat and deeds to Henke Subsequently the gravel was 

replaced by pavement when the "Discovery House" east of the shop/Boatel was 

butlt Oly Rose had plam constructive notice of the boundary m that location 

Contrast to Hinson and this case another North Carohna reported decision, 

Stines v Willyng, Inc , 81 N C  App 98, 344 S E  2d 546 (1986) Stines 

concerned two park areas labelled on a plat The Court noted the general rules, 

"The law endeavors to give effect to the mtention of the parties, whenever 
that can be done consistently with a rational construction However, 
'[w]hen an easement is created by deed, either by express grant or by 
reservation, the description thereof "must either be certam m itself or 
capable of bemg reduced to a certamty by a recurrence to something 
extrmsic to which it refers There must language m the deed sufficient 
to serve as a pomter or a guide to the ascertamment of the location of the 
land 

" 'It is to be stressed that an alleged grant or reservation of an 
easement wtll be void and meffectual only when there is such an uncertamty 
appearing on the face of the instrument itself that the court--readmg the 
language m the hght of all the facts and circumstances referred to m the 
mstrument--is yet unable to derive therefrom the mtentton of the parties as 
to what land was to be conveyed ' " 

344 S E  2d at 547-8, quotmg Allen v Duvall, 311 N C  245, 316 S E  2d 
267, 270 (1948) 

Washington law is the same Bzgelow v Mood, 56 Wn 2d 340, 341 (1960) An 

easement may be of mdefimte description if the boundaries of the servient estate 

are sufficient, Seattle v Nazarenus, 60 Wn 2d 657, 660-61 (1962), but m this kmd 
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of case the easement is coextensive with the servient estate, so the only question 

is whether it is sufficiently depicted to "derive the mtention of the parties as to 

what land was to be conveyed " One of the park areas m Stmes provided no 

mdication of a northern boundary at all, apparently contmumg to and mdefimtely 

past the top lme of the plat drawmg, which was obviously not a perimeter or 

boundary itself Hence, the description was insufficient 

Another case mvolvmg a recreation area whose boundaries are not shown 

by courses and distances is Anderson v McRae, 495 S W  2d 35 1 (Tex App 

1973) In Anderson, lot owners obtamed a Judgment declaring their right to use 

areas for recreation The court described the plats at issue 

"The plats are m the record and they have drawn thereon an area m 
front of the lots appearmg as a shoreline, runnmg m a meandering course 
Between said lme and the lot fronts are areas which are not subdivided into 
lots, but which are marked vanously as "area reserved for recreation and 
roadway, "  and "roadway easement " Abuttmg on the other side of the 
meandering lme, m the opposite d1rect10n from the lots , is an area which 
1s designated "Brooks Lake " 

The plats also contam statement by the platter that 

"we hereby reserve for the owners of the lots 
roadway areas as shown on said plat " 

the recreation and 

The Court described the developer's contentions and reJected them 

"Appellant seems to contend that smce the lake and roadways and 
recreational areas are not comIJletely contamed m the plats and are not 
described m detail by metes and bounds, that the trial court erred m findmg 
that they were "designated" by the plats and became a part of the 
descript10n when lots were sold by reference to the plats We do not agree 
It 1s clear from the plats that the mtention was to mclude the roadways and 
recreational areas and the lake front as appurtenant to the subd1v1ded lots, 
and the trial court had evidence to support its findmg that such areas as had 
been "designated" on such plats As to the areas becommg a part of the 
description of the lots when the sellers executed deeds to the lots descnbmg 
them by reference to the plats, it is well settled that when subdivided lots 
are conveyed by reference to a recorded plat, the matters contamed m the 
plat become a part of the deed by mcorporat10n by reference, [citations 
omitted] 

"Appellant rehes on Drye v Eagle Rock Ranch, Inc , 364 S W 2d 
196 (Tex Sup 1962) We have carefully reviewed both the Court of 
Civil Appeals' opimon (347 S W  2d 730) and the Supreme Court op1mon 
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m Drye v Eagle Rock Ranch, Inc , and are convmced that the facts there 
are clearly d1stmguished from the facts here Without attemptmg to catalog 
all of the differences, we pomt out that m Drye, the large area of land 
sought to be made subject to the easements was not owned by the parties 
who subdivided and sold the lots, no representations had been made by the 
owners of the land sought to be lillpressed by the easements , the essential 
elements of estoppel were not present, the maJor portion of the disputed 
area was not shown on the subdivis10n plats, and the cla1IDed easements 
were vague, 'easements m gross, '  rather than 'easements appurtenant ' " 

Anderson v McRae, 495 S W  2d 35 1 ,  358-9 

The land w1thm the "RECREATION AREA, "  although not withm the 

penmeter of platted lots and not delmeated by any calls of beanngs and distance, 

is sufficiently idenufiable by landmarks existing on the ground and shown and 

labelled on the plat around those words, as m Hinson and Anderson They are 

"artificial monuments, "  as defined m Defimtions of Surveymg and Associated 

Terms, p 1 10 (Am Cong on Surveymg and Mappmg, and Am Soc of Civil 

Engmeers 1978) 

"monument, artificial--A relatively permanent object used to mdentify the 
location of a survey station or course Object mclude manrnade structures 
such as abutments, stone markers, concrete markers, and railroad rails " 

The penmeter descnptlon of the Rosano Estates plat mcludes a long course along 

one of the artificial monuments, "thence with a high wire-mesh fence on the 

Southerly side of a concrete dnveway to a pomt " The "concrete dnveway" 

referred to IS the mland road parallel to the seawall For the RECREATION 

AREA, the pomt at the east end of the mland bound of the recreat10n area defmed 

by that same dnveway IS the proJection of the lme roughly perpendicular to it and 

the seawall from the west side of the SHOP That eastern boundary 1s the only 

logical mference from the plat drawmg, and it was and remams apparent on the 

ground by mamtamed grass to the east and gravel, later replaced by pavement, on 

the west Adverse possession cases project a straight hne m analogous 

circumstances 
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"Courts may create a penumbra of ground around areas actually possessed 
when reasonably necessary to carry out the obJective of settle boundary 
disputes Stoebuck [17 Wash Prac Real Estate Property Law] § 8 9 at 
495 [ 1995] . Frolund v Frankland, 7 1  Wn.2d 812, 820 (1967), overruled 
on other ground, Chaplin v Sanders, 100 Wn 2d 853 ( 1984) Courts are 
not reqmred to find a blazed or mamcured trail along the path of the 
dis_puted boundary, it 1s reasonable and logical to proJect a hne between 
objects when the extent of the adverse possessor's clarm is open and 
notorious as the character of the land and its use requires and permits 
Frolund, 71 Wn 2d at 820 

Lloyd v Metecucco, 83 Wn App 846, 853-4 (1996), see also, Bryant v 
Palmer Cooking Coal Co , 86 Wn App 204, 212 (1997) 

When Mr Geiser described the recreation area which he was obhged by the 

plat to recogruze, he described the same area for which plamtiffs contend His 

reference to the fence abutting the driveway, as the north boundary, and to the 

sidewalk abuttmg the shop (or "Boatel" ), as the east boundary, m every practical 

effect accords with the driveway, seawall and shop boundaries of the recreation 

area which are apparent from the plat itself Notably, the sidewalk along the west 

wall of the shop/Boatel projects from the wall to the previously fenced seaward 

side of the mland concrete driveway parallel to the seawall, but the sidewalk does 

not extend entirely seaward to the seawall But Mr Ge1Ser thought his designation 

of the sidewalk as the east boundary clear enough, it bemg obvious that the 

straight hne of that sidewalk should be proJected to the seawall The law, noted 

m the paragraph above, follows the same logic That was the practical 

construction of the plat's depict10n of and reference to the recreation area for all 

of the years from 1958 through Gil Ge1Ser's death m 1987 and Sarah Geiser's 

management of the property to 1994. 
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-
H. To the extent there was uncertainty concerning the boundaries of 
the recreation area which Rosario lot owners had a right to use, 
according to the plat, Mr. Geiser's 1971 letter and the property owner 
association's acceptance of it defined them. 

The cases findmg a parol agreement to estabhsh boundarys generally 

concern the hne between adJ01mng fee parcels There must be either a bona fide 

dispute or both parties must be uncertam of the location of the boundary, they 

must arnve at an express meetmg of the mmds to resolve the dispute or 

uncertamty by recogmzmg a defimte hne as the true lme, that hne must be m some 

fashlon marked on the ground, and the parties must take possession of the property 

by such occupancy or lmprovements as would reasonably give constructive notice 

to successors m mterest Johnston v Monahan, 2 Wn App 452, 456-7 (1970), 

followmg Rest Contracts § 196(1) (1932) and 2 Tiffany, Real Property § 653 at 

678 and 682 (3rd ed 1939), Pzotrowskz v Parks, 39 Wn App 37, 40 (1984) 

There is no reason the prmciples should not apply to the boundanes of the 

easement conveyed by reference to the plat m this case An easement can be 

estabhshed by parol agreement, once acted on, Hanson v Lee, 3 Wn App 461, 

466 (1970) The agreement is bmdmg upon a successor, notwithstandmg the 

recordmg statute, if the structure or occupation is II capable of evokmg inqmry as 

to its sigmficance II Pzotrowskz, 39 Wn App at 43 

In Lamm v McTzghe, 72 Wn.2d 587 (1967), the court apphed the related 

doctnne of mutual recogmt10n and acquiescence The Court noted the recogmzed 

boundary lme (1) must be physically designated on the ground, 11e g , by 

monuments, roadways, fence Imes, etc 11 11 (2) m the absence of an express 

agreement estabhshmg the designated hne as the boundary lme, the adJ01mng 

landowners must have m good faith mamfested, by the1r acts, occupancy, 

a mutual recogmtlon and acceptance of the designated hne as the true boundary 

hne, 11 and that mutual recogmt1on must extend for 10 years 72 Wn 2d at 593 
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The doctrine differs from that of parol agreement because an express agreement 

is not reqmred, and the occupancy demonstratmg mutual recogmtion must extend 

for the penod of the statute of hmitat10ns Pzotrowsk1 , 39 Wn App at 44 

Agam, the occupancy demonstratmg mutual recogrution for the hmitat10ns penod 

estabhshes ownership, notwithstandmg the recordmg statute 

Here, there was an express agreement, and the common use of the property 

at issue contmued without change for many years until defendants' attempt to deny 

lot owners the use of the family pool m 2001 , by reason of which this action was 

commenced The agreed Imes were physically designated on the ground by the 

monuments pomted out m Mr Geiser's 197 1  letter These monuments were not 

erected by the parties but existed beforehand However, Oly Rose plamly had 

notice of facts sufficient to evoke mqmry about the parties ' agreement 

I. If the plat depiction of the RECREATION AREA is deemed 
ambiguous, the lot owners' appurtenant easement is nonetheless 
enforceable because Oly Rose had notice of Geiser's agreement with the 
Rosario Property Owners Association fixing its boundaries. 

Plamtiffs deny that the plat depiction of the RECREATION AREA, coupled 

with the express dedication of free access and use of it to lot owners, is 

msufficiently defimte to estabhsh an appurtenant easement by the conveyance of 

lots accordmg to the plat But assummg that it is, the plat still unambiguously 

demonstrates the platter's mtent to do so and the lot purchasers' understandmg that 

he had done so That alone 1s sufficient to "evoke mqmry" mto any related 

agreements between the lot owners and Oly Rose's predecessors 

Further, many lot owners had recorded purchase agreements or deeds, or 

both, givmg record notice of their agreement to pay $4 00 per month for 

mamtenance of recreation area and Falcon's and Geiser's correspondmg obhgat10n 

to mamtam it for their use As a matter of law, Oly Rose had notice of these 

agreements Baird v Knutzen, 49 Wn 2d 308, 3 1 1  (1958) Moreover, Oly Rose's 
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own deed by which it succeeded to the property formerly held by Falcon and 

Geiser, less the parcels sold by them, contamed exclusions from the conveyance, 

copied from the exceptions from its title lllSurance pohcy, hstmg most of those real 

estate contracts and quotmg the language of the standard "ROSARIO" form 

contract pertammg to the $4 00 per month recreation mamtenance payment as well 

as the language from some deeds [Aud # 1998 1029017 Deed, 10/29/98 Rosano 

Resort L1ID1ted Partnership to O ly Rose, LLC, pp 26-28 Except10ns 31 - 37] 

Given the plat dedication and depiction of a labelled recreation area, 

coupled with the existence of an actual swimmmg pool opposite the "snack bar," 

and shuffle board courts and other recreational eqmpment m the area, the lot 

owners' regular use of the entire area and these facilities, and the mamtamed grass 

west of the shop/Boatel meetmg pavmg east of that bmldmg at a lme proJectmg 

from 1t, O ly Rose would have to have been wilfully blmd to assume there was no 

understandmg between its predecessors and lot owners as to the boundanes of the 

RECREATIO N AREA referenced m the plat This eastern boundary, the seawall 

and mland parallel dnveway and the dnveway to the breakwater as a western 

boundary were apparent boundanes to the lot owners' recreational use of the area 

long before Mr Geiser died m 1994, even assummg they were not sufficiently 

depicted as boundanes by the plat 

O ly Rose cannot be deemed a bona fide purchaser for value as to the nghts 

of lot owners which it had mqmry notice Miebach v Colasurdo, 102 Wn 2d 170, 

175 (1 984)(settmg aside shenffs sale) Notice extends to everythmg which 

mqmry, followed by reasonable diligence would reveal 

"It is a well-settled rule that where a purchaser has knowledge or 
mformation of facts which are sufficient to put an ordinary man upon 
mqmry, and the mqmry, if followed with reasonable dihgence, would lead 
to the discovery of defects m the title or of eqmtable nghts of others 
affectmg the property m question, the purchaser will not be heard to say 
that he did not actually know of them In other words, knowledge of facts 
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-
sufficient to excite m�mry is constructive notice of all that the mqmry 
would have disclosed 

Id at 175-6, quotmg Peterson v West, 48 Wash. 339, 341 ( 1908) , Peterson 
quotmg 23 Am & Eng Ency Law (2d ed ) , p 495 

Peterson was an action by buyers of land, from which a grantor had reserved the 

nght to remove timber several conveyances back m the cham of title, to e11Jom 

removal of the timber by the reservmg grantor 's successor Judgment was demed, 

as against their claim that they were bona fide purchasers for value because they 

had no notice that the time allowed for removal of the tunber was other than as 

stated m their deed The Court observed, at 341, after the language above quoted 

"If they had no notice of the tune allowed for the removal of the timber it 
was solely because they made no mqmry They could not blmdly rely on 
the statement of their vendors . and they made no mqmry from any other 
source In fact they made no mqmry from their vendors, but relied on the 
recital conatmed m the deed transmitted to them through the mall " 

If Oly Rose had mqmred at least from its vendor, what would it have discovered? 

They would have been given the same documents apparently affectmg land which 

Chnstme Vierthaler, its executive secretary who was retamed there by Oly Rose, 

had earlier retamed and produced m this bt1gat10n: m particular the agreement 

between the Rosano Property Owners Association and Mr Geiser of 8/15/71 In 

the unhkely event Oly Rose did not know of the 1971 agreement before 1t 

purchased the Rosano property, 1t 1s only because 1t did not make the mqmry 

which the plat itself, as well as the lot owners' use of the land, should have 

excited 

J. The construction of small structures consistent with recreation by 
the developer in the recreation area is not inconsistent with the lot 
owners' rights in all of it. 

The lot owners' failure to challenge the resort operator's mamtenance of the 

small harbormaster's office adJacent the family pool, opposite the changmg 

facihty , does not support any adverse construction of the plat or claun of adverse 

possession by the developer or successors In Kirchen v Remenga, 291 Mich 94, 
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288 N W 344 (1939), the Court granted owners of platted lots an mjunction 

restrammg the developer's successors from usmg and sellmg certam lands platted 

50 years earlier for park purposes "A hotel, grocery store, boat livery, 

powerhouse, garage and other bulldmgs were erected on the park land from time 

to time, but the use of these structures has been for the most part discontmued " 

Id at 346 These, the Court noted, "were regarded as a convemence not 

mconsistent with plamtiffs' use of the land for park purposes " Id at 351 The 

encroachments were thus deemed s1milar, on a smaller scale, to those held not to 

dimimsh the public's rights m a  quay on which private bmldmgs had been erected, 

m New Orleans v United States, 35 US (10 Pet ) 662, 9 L Ed 573 (18 ) These 

bmldmgs were "generally of a temporary nature, and were permitted, where 

private accommodation was m some degree connected with the public convemence 

Some of these buddings have long smce disappeared, and any of them which 

may still remam, do not subject the city or pubhc to any mconvemence " 35 U S 

at 715, quoted 288 N W  at 351 Accordmgly, the Michigan Court m Kirchen 

held that the construction and use of these bmldmgs did not to result m any loss 

of the lot owners' rights by adverse possession, although they were held estopped 

to deny the nght of one tavern to contmue m operation on which the owner had 

spent a large sum makmg known improvements without obJection Id at 352 

A small shed was recently bmlt on the west side of the seaward end of the 

office/"Boatel, "  mtrudmg mto the recreation area and used only for more storage, 

which plamtiffs request the Court to order removed A small, low white bmldmg 

was built adjacent the storage shed, abuttmg the seaward end of the 

office/"Boatel, " which also mtrudes mto the recreation area As that small 

bmldmg is part of the resort's water treatment system, and presumably would be 

burdensome to relocate, plamtiffs do not request the Court to reqmre Its removal 

Plaintiffs' Trial Brief - 53 

Henke and Richter 

221 First Avenue West, Smte 215 
Seattle, Washmgton 98l l9 

(206) 282-29 l l  

-



1 

2 

3 
4 
5 
6 
7 
8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Stines v Willyng, Inc , 81 N C  App 98, 344 S E  2d 546 (1986), m which 

one park area completely lackmg a boundary on one side was held meffecttve, 

reJected the defendant developer's clalIIl that the other park area at issue had been 

abandoned Such an area "dedicated to the use of lot owners" created an 

appurtenant easement which could not be extinguished except through agreement 

or estoppel 344 S E 2d at 548-9, followmg Realty Co v Hobbs, 261 N C  414, 

421, 135 S E  2d 30, 35-6 (1964), discussed above Estoppel might exist as to a 

permanent structure allowed to have been bmlt within a park, as to that structure 

while its use contmues and llIIlited to the area occupied by that structure But the 

area thus abandoned extends no distance beyond the structure 

IV. SUMMARY 

For the reasons stated above, plamttffs request that Judgment be entered 

(1) declanng the eXIstence of an easement in favor of plamtiffs, 

appurtenant to thetr lots 4, 17 and 52 of the Plat of Rosano Estates, as a nght m 

common with all of the lot owners of Rosario Estates, to access and use all parts 

of the recreation area, bounded as above descnbed with reference to the 

surroundmg structures depicted on the plat, 

(2) reqmnng defendants to mamtam the lawn and factlities of the 

recreation area, so descnbed, m good condition for thetr normal use, mcludmg the 

family swimmmg pool dunng the normal summer and fall season, 

(3) enJolillilg defendants from constructmg or mamtammg any bmldmg 

for the exclusive use of the resort m the recreation area, so descnbed, or otherwise 

appropnatmg any part of it for thetr exclusive use; provided, that defendants may 

mamtam the existmg white buildmg at the south end of the "SHOP" depicted on 

the plat of Rosano Estates, whtle that is used for sewage pumpmg and mamtamed 

m good order without offensive odors or other disadvantage to adJommg parts of 
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-
the recreat10n area, and provided that the existmg Harbor Master's O ffice at the 

southeast end of the famtly pool may be mamtamed wlule 1t 1s used for that 

purpose 

(4) enJoming defendants from demandmg any fee from lot owners 

associated with use or mamtenance of the recreation area, mcludmg the "family 

pool" and other fac1ht1es within 1t, m excess of $4 00 per month 

Respectfully submitted this 2 J day of January, 2004 

Plaintiffs' Trial Brief - 55 

HENKE AND RICHTER 

by )ft£= 
Enc Richter (WSBA 6978) 

Henke and Richter 

221 First Avenue West, Sutte 215 

Seattle, Washmgton 98119 
(206) 282-2911 

.. 



l 

j 
• • 

}I
 

I 
r,

 
j 

IJl
 

-t
 

! 
}I

 
. 
-

, 
()

 
' 

• 
-I

 

I 
� 

0
 

g 
2

 

i
�

 
.. • .. • t i I
 j 

, .. 
� 

� 
f 

,,M 

I 

,t' �· 
,I' 

/ 

.. :4 �d-· 
'.J;q ,;.,.,.-if\"' 

.. ,,.:, ... , 
t.!A-:-• ... ' 

••t:;• 

t�. 
; �;:-.. -6-. ,_.,. 

(i 
:! .,, 

• 

i 

r 
1 

l" 
,,; 

,., 

Th- ... 

AI.IH.tMtNT ,...., FI.OAO!) / ,,_ 
Mt.e:OM Cl:l•n•o..,,;r'°", '" l'JCCLno"'� ""'AHl«s 1'nll� 1h o«,ccn ., ��!":411��� .. ..:=. .. i!:.� �411 �:-,.�,°":j=!� .f�;! 

:::.��,,t:.=::.� '":wt� ;�J!
I

���::..-:..-::::-:!.:':!.� I Ii ::;, 
...... 1llfeu.A &.A.ff s-1"0"...a t<1Gft41ht111�1!,-,,.�•tA<IIISA ... CI ...-r.ftlA / 

•"'mtu ....-c.q.c111 wit t1L11t.ollft tff OUll 'olA"OS' 9Ul.'\ 
/' 

... ,.u!.,.,M2'.:,r,.."•· ...... �t�� I 
"'"' HC11lCfM\,' 

• WY 

I 
' 

' 

PAGE ....._____ 
QC:'i<iFI.IPT1QK I 

Thfs , ... wl>cfo,is- otpo,1' oi GO,,Uff35t.:'Gt.�HN f\.l-W'f'f.f't 
J .-.ndotc.owi..on s ,.,.,...i• ...,,.eNd,,wi.rac.c_,. '1'-:>7 ,.""-...,..,-"' r,l Th•-�"""Jltlfla,-,I.Afl!ll"C90<"CAC __ ,.SfWCfl,o...tJ«t....,_._.3' ,,-

Ill 'tfoe, ..... •141 o, C,O,C"-OC, ... ., 
••ht.ru,q,.;,.11 .-t�t..idoo,M .. W'ROIIM�t'!kl-,-rl1.,.,,,111rr.,c. t 

Hh,- 'Hn'lOMS 4a:n,_lfoc Ml:.•flo,m&'- _..,. ""'•1f1- U..I 1'111:..ltW'fl;.- 'lf 
&.o-r,14..,.. •• 1a<.1•0.1a'- ••tci.,•tw dfrferod"11tlll.!•urrt1rdM•f , 

•1ot1t,,..W1U111f;'ltc ·---.,__. "'"ttfl"11toMl'f 
1 

Pg.QI C£ff!ON. 
PA� co-.,-o"'-ATIOH oc_,_ --'a""�,.._trfl,....,s-' 

::=�:�c:':.':"' :�o=:��,.!��o:���:-:' 
of Ulff'-Ol�1\I 91 •t11 °'o,01.,..U.f."I) &Oll.\'f�W...'f� :,fl-tt ""'itdl..- .. , .. '-.J 
1rtc •«nl io, O•d uw 01' '\ ... r(&Cf'.EATIOM ""-It-.. ,.... 

�; ❖ 
Ill w TIIOl '"111,1'-t-ot' we, MUI.I� tC"I' •Vfl. 11.-.NH. I-CAI.� 

1111..li!!...Q,\'fef i:#1u·e 

-�=-�, 
""�� ce� .. � !:..�-¥o-�1�JY1�,-rc."! '!!:�.� • :.V ::=-:: -"'��J:':!'it!=� &;::�f 
---0.Tl"".,:;;ctdir.,.lftfitNlfo .. Mof,w o"'.,.t.od'-"f �1.,Jder,(8' 
•9dl ....... r-..,OIC�1•e.o4'1:•WINl"!1'-\lt1Lon: 

����ftffl_.w;t� �- ,,,,, lff---,.,..,�. 
Ct,R.TIFICATE. 

••� � 
rltcfltf ccMyW1""1,111,4T •-V, .. IO U�'TU It •• =---

rdcl41 tuh'tV,Mt'lhe CH,_ UII ....,..... Aft r.o� = -'1fei1 olJ .... --.,. ..... ---llq•-,. ... Llrl'AA"-' 
C (.RTIFICATE. ,..,.m. .. ,.ow•l:fllM1fl. 

Tlot'fllU n,fif.r 11\et '""'°" Cll-.-11,A'TMIN ... dwr1ilr'TO"llll:\IN(',a.� .,..�.11tti Pl.4T 111..- • .,.,.,. __ _ 
,.....,'"",. 1riii ,,.su.ocazs 

TB (ASYRtf\'5 CL!',TIFICATE. 
4z �tt S �»LL!-, '11.UIHIII • --tlllfn, ....... w Cfl'fff ikt d'Tf'!' 

p,pl,U'f' .... •lil',.. ... llw.,_,llllrl'_,,_.,...,....,.ot.l'l#lr
1

); .. •tbftll """'I' ,� " .... °' ....... u..., .. .-iolJ\ct 

� � , 
w1t_ ... .,._,,_...,.,.,._.

j
ft• : :;;.  

:I'll•-� 

'llt,,F'"W.u 
.:� .. .,, � -IA-$1o•JU41lo;I 

h .: "- � .. APPROVAL 

, ... ./., �. . __.,.-,. , ... �� .. ,-""""" ........ ':/,, •T 1V -R.0 • COuNT'T C:01"1"11 l0t!U9. 

. �-(1r _.,.,._A....,•9 ... 
.mt:11' _,_ }/ 13 :,.., ' u �-il:�'r· �-- & -4 :y-<'. 

,�· _, q "' � 
.,,. .. r APPROVAL 

.. • 'lo tl'f .. ,:,W,.,TT ��t,l(llfA, 
� ... • ,....,, ,_ ... (.O,,l,.fJiOtlleycpflll'1..1!t.� 

·�· � .. .,, 
"-511:1 

-; 1 � 'l� �:,..,. :�-5.:::, "'""·"" 
,o} � f "'-u'°""""lf..i:#.....,...,./;:_b"..,, ?J;; t t 

�-*· .. -· .... �'WI!.� �re 
.,_..;,, ROSARIO E�T S 

oi:i,.-.� SI.ANO !.AN Jl.l,UI. ec °'b.H-
I'• 10rJ1 JUt." 1uo 

r-' 



•
 

'
 

• 

166
 

N
C

. 
866 SO

UTH
 EASTERN

 R
EP

O
RTER,

 %d SERIE
S 

of an
 addltlonaJ

 eas
em

ent to
 plam

tiff
 IS

 
vahd, 

plam
tlff

 has
 an expzess

 eas
em

ent 
over

 th
e subdm

s1on's su-ee
ts

 

(61 
D

efendan
ts

 ar
gue that th

e1r n
ght to

 
us

e th
e str

eets
 w

ill be
 dmu

m
shed due to

 
greatly In

creas
ed tra

ffic and th
e po

ssib
ility

 
th

at plam
tiff

 or her heU"B
 w

ill 11Se th
em

 m
 a 

m
ann

er w
lu

ch 18
 re

pugnant to
 th

e1r
 n

ghts
 

B
y vu

tue of defendants
' eas

em
ent, p]ll!Jl

 
tiff

 acqwre
d th

e use of the stre
ets

 only to
 

the exte
nt th

at th
e use doe

s not dmurua
h 

defendants
' n

ghts
 

N
o facts

 w
ere

 pre
sent­

ed to
 the tn

al court
 showm

g th
e nature of 

plam
tlf

fs 
use 

Th
e tnaJ

 co
urt pro

perly 
co

ncluded th
at th

e m
ere use of the stre

ets
 

by plam
tiff

 as
 a m

eans 
of m

gr
ess and 

egr
ess to

 her
 11 8 acre

 tra
ct

 of land did not 
durums

h 
or 

m
te

rfere
 

wi
th

 
defendants

' 
n

ghts
 

Th
e question of w

hat use or uses 
ma

y dnmms
b th

os
e n

gbta
 18

 not before
 llB

 
Affirm

ed
. 

W
ELLS

 and G
R

EEN
E

, JJ
, co

ncur 

$'
�

a<
(

�
 /2 7

 
W

llblll'
 HIN

SO
N

 and W
ife, 

Ire
ne H

inson 

'V
 

D
arid H

arold 81\flTH
 and W

ife, 
Ma

m
ie W

. Sm
Jth.

 

N
o 

872SC
868 

Co
urt of A

ppe
als of N

orth
 Carolin

a. 

held that own
ers

 
and purchasers

 of Jots
 

descn
'bed m

 reco
rd

ed plat as
 ma

tt
er of law

 
had pn

vate
 easem

ent over
 and acros

s all
 

property
 deSJgn

ate
d as

 
''beach" on plat. 

R
evers

ed an
d re

m
anded. 

1 
D

edication C=>
l6(1), 19(5) 

D
edica

tion of eas
em

ent m
ay be

 ID
 ex­

pressed te
rm

s or m
ay be

 im
phed fr

om
 own

­
er's co

nduct, 
conduct w

lu
ch im

phes m
te

nt 
to

 dedica
te

 m
ay opera

te
 as

 exp
ress dedica

­
tion, as

 w
here plat 18

 m
ade and land IS

 sold 
ID

 re
fere

nce to
 plat. 

2 E
asem

ents
 C=>

17(4) 
O

wn
ers

 of lots
 descn

b
ed m

 reco
rded 

plat of subdlvunon had as
 m

atter of la
w

 
pnv

ate
 eas

em
ent acro

ss
 all pro

perty destg• 
nate

d as
 ''beach

" OD
 pl

at. 

Th
l8 IS

 a ci
vil

 acti
on 

w
here

m
 plam

tlffa
 

seek a dec
lara

to
ry

 JUdgm
ent th

at an
 area

 
designated

 as
 a "B

ea
ch" ID

 a subd
m

s1on 
developed by defendants

' pre
deces

sors
 in 

title IS
 dedi

ca
te

d to
 th

e pn
vate

 118
e of

 th
e 

own
ers

 and purchas
ers

 of lots
 m

 th
e Crys­

tal
 B

eac
h Es

ta
tes

 subdmsio
n. 

P
lam

tlffa
 

alao see
k a Judgm

ent cbrectm
g defendants

 
to

 re
m

ove any fixtures
 erected

 th
ereon.

 
Furth

er, plam
tiffs

 
see

k 
dam

ages
 

m
 the

 
am

ount of '2,000
 00

 actual
 dam

ages an
d 

$10,000
 00 pum

tlve
 damages

, to
geth

er
 W

ith
 

th
e co

st of th
e action, m

cluchn
g reas

onable 
atto

rn
ey

's 
fee

s 
D

efendan
ts

 
m

oved for
 

sum
m

ary
 Judgm

ent purs
uant to

 R
ule 56

 of 
th

e N
ort

h C
aro

lm
a R

ules of
 Civil

 Proce­
dure

 

M
arch 1, 

1988 

O
wn

ers
 of lots

 descn
"bed m

 reco
rded 

plat 
bro

ught action 
for 

declara
tion 

th
at 

area 
designate

d as
 

''beach" m
 plat w

as
 

dedi
ca

te
d 

to
 pn

vate
 

use 
of 

own
ers

 
and 

purchas
ers

 of lots
 m

 subdi'Vl8
1on, an

d oth
er 

rehef 
Th

e Supe
nor Co

urt, Beaufort
 Co

un­
ty

, 
I.J ew

elyn J , 
gra

nted 
sum

m
ary

 JUdg• 
m

ent moti
on of own

ers
 of po

rti
on of tract

 
design

ate
d as

 "beacli
, " and appeal w

as
 tak

· 
en. 

Th
e Co

urt
 of A

ppeals, H
edn

ck, c.J
 , 

Th
e rec

ord before 118
 chs

closes the follow
. 

m
g-

In A
ugust 1964 Carolm

a Lan
d D

evel­
opers

, Inc. [h
erem

afte
r CLD

J record
ed a 

plat of the "C
rys

ta
l B

each E
sta

te
s" subdJ.

 
V1S

1on m
 M

ap B
oo

k 
17, P

age SO of th
e 

Beaufort
 Co

unty
 R

e
g1&

try
 

Lo
ts

 6, 6, an
d 

7 descn'bed on th
e reco

rded
 plat of Cry

stal
 

Beach E
sta

te
s w

ere co
nveyed by CLD

 to
 

N
anm

e M
ae H

m
son by

 deed record
ed 20

 
A

ugust 1971 m
 B

oo
k 672, P

age 866
 of th

e 
Beaufort

 
Co

un
ty

 
R

e
g1&

try
 

Th
ese 

lots
 

w
ere

 ultun
ate

ly
 co

nveyed
 to

 plalntlffa
 by 

deed
 record

ed m
 B

oo
k 886, Pa

ge
 719 of th

e 

"'
 J

 
i ;-

1
 • • 

---
1 ,,,,,., 

,_ 
, HI

N
SO

N
 .,. SM
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B

 
ate

u
l!M
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N

C
 

16
7

 

Be aufort
 Co

unty
 R

egJB
try

 
[See

 m
ap at-

exp
re

ssed or on
phed, of th

e co
ntro

ver
ted 

ts
cbed ] 

pro
perty

 " 

O
n 11 Octo

ber 197
1 CLD

 co
nveyed to

 
(1) 

D
edica

tion of an eas
em

ent m
ay be 

defen dants
' predece

ssor m
 titl

e Lo
t 29-

A
 

in
 expres

s te
rms

 o r m
ay be

 im
plied fr

om
 

descn
bed ID

 th
e rec

orded plat of C
ry

sta
l 

th
e ow

ner's co
nduct 

7\
ae v 

Wh
ita

ker, 
B

each E
sta

te
s and an

 addlbonal tra
ct de-

146 N
C

 374, 69 S
E

 1012 (1907) 
Co

nduct 
scn

bed ID
 m

ete
s and bo

unds 
Tlus

 addl· 
w

in
ch im

phes th
e m

te
nt to

 dedi
ca

te
 m

ay 
t,onal tra

ct w
as 

not a num
bered lot de-

opera
te

 as
 an express dedlca

bon, as
 w

here 
scn

b ed ID
 th

e recorded plat. 
Th

e addi
tional 

a plat IS
 m

sde and land 18
 sold m

 reference 
tra

ct bes appro
l<l

m
ately north

 an
d w

est of 
to

 th
e plat. 

W
ood

y
 v

 C
la

y
ton,

 1 N
 C

 A
pp 

Lo
t 

29-
A

, 
south 

of 
th

e 
P

am
hco 

R
iver, 

520, 162 S E
 2d 132 (1968) 

In R
ea

lty
 C

o 
north

 of D
n

ftw
ood D

n
ve, and IS

 th
e m

ost 
v H

obbs, 261 N
 C

 414, 421, 135 S E
 2d 30, 

e as
te

rly porb
on of the property designated 

35-
36 (1964), Justice Chfto

n M
oore, wn

bng 
as

 "B
each" on the plat of Crysta

l B
each 

for the Co
urt,

 sta
te

d 
Es

ta
te

s 
The deed co

nveym
g Lo

t 29-A
 and 

Wh
ere lots

 are sold and conveyed by 
th

e addlbonal tra
ct here

m
before descn'bed 

refere
nce

 to
 a m

ap or plat w
in

ch repre-
to

 defendants
 sta

ted
 

sents
 a dlV

1S1on of a tra
ct of land in

to
 

T
O

 H
A

 V
E A

N
D

 T
O

 H
O

L
D

 th
e afore-

str
eets

, lots
, parks 

an
d playgrounds, a 

sa ,d parcel of land together wi
th

 all pn
V

J-
purchas

er of a lot or lots
 acqwr

es th
e 

lege
s 

and appurtenances
 

there
unto

 be-
n

ght to
 have th

e stre
et.a

, parks and play• 
longm

g or m
 anyw

ise apperta
m

m
g unto

 
gr

ounds kept open for lu
s 

reas
onable 

B
uyers

, the1r
 heirs

 and as
signs, m

 fee, 
use, a nd

 thJS
 nght 18

 not
 subJ

ect to
 re

vo-
forever, 

subject 
only to

 th
e 

followm
g 

ca
tion ex

ce
pt by agreem

ent. 
[Cita

tions 

8 
Such n

ghts
, If

 an
y, as

 m
ay haYe 

be
en dedica

ted to th
e oth

er lot own
ers

 m
 

Cry
sta

l B
each E

sta
tes

 by co
nveyance

s 
refem

ng to
 that m

ap entitled "P
lat of 

Cry
sta

l B
each E

sta
tes

, Co
m

m
en

ca
l (sic] 

Secti
on" by J 

W
alter

 Jones, Jr
, R

eg• 
l8te

red La
nd Surv

eyor dated
 July, 1964 

w
in

ch 18
 reco

rded m
 M

ap B
ook 17, pa

ge 
30, of the B

eaufort
 Co

unty
 R

egistry
 

Th
e tri

al co
urt

 grante
d defendants

' m
o­

boo for sum
m

ary
 Judgm

ent an
d chs1D

l88ed 
plam

tlff
s' claim

 for rehef 

M
cLe

ndon &
 Partn

ck, P
 A

., by N
 eaJ P

ar­
tn

ck, Jr
, W

ash1D
gto

n, for plam
tlffs-appel­

Jants
 

Ch
arles L

 
M

cLa
w

hom
, Jr

, for G
reen­

vi
lle, defendants

•appellees 

H
E

D
R

ICK
, Chief Judge 

Th
e only question before us IS w

hether 
the tn

al court
 erre

d in ente
n

ng th
e Judg• 

m
ent dlsm

1ss10g plam
tlff

s' claim
 and de­

clan
ng that "as

 a m
atte

r of law
, th

e D
e­

fendants
 ar

e enbtled to
 qw

et enJoym
ent of 

th
e property

 m
 question," and th

at "as
 a 

m
atte

r of law
, ther

e is
 no dedica

tion, either 

om
itted

.] 
It IS

 said
 that such stre

ets
, 

parks an
d playgroun

ds are
 de

d
tca

ted
 to

 
th

e 118
8 of the lot ow

ners
 ID

 the develop­
m

ent. 
In a stn

ct sen
se 1t IS

 not a dech
ca

• 
tlo

n, for a dedica
tion m

118t be
 m

ade to
 

th
e pubhc

 an
d not to

 a part
 of the pubhc. 

[Ci
ta

tions
 01D1

tt
ed.] 

It IS
 a n

ght m
 th

e 
nature

 
of 

an
 

eas
em

ent 
appurtenan

t. 
W

heth
er it be

 ca
lled an eas

em
ent or a 

ded
ica

tion, th
e n

ght of th
e lot own

ers
 to

 
the us

e of th
e stree

ts
, pa

rks and play• 
grounds 

ma
y 

not be
 extmgws

hed, 
aJ

. 
tere

d or
 dm

um
shed ex

cept by
 agreem

en
t 

or esto
ppe

l 
[C1ta

tlons omitted
 J 

T
hl8

 IS
 

trn
e beca

use the exi
ste

nce of the n
ght 

w
as

 an
 m

duoe
m

ent to
 and a part

 of the 
cons1dera

bon 
for 

the 
pur

chas
e 

of 
the 

lots
 

[C1 ts
tlons om

itted
] 

[21 
In th

e pres
ent cas

e, w
hen the plat 

of C
ry

sta
l B

each E
sta

te
s w

as
 recorded and 

one lot w
as

 sold ID
 reference to

 th
e plat. 

both th
e stre

et and th
e "B

each" beca
m

e 
pn

vate
 eas

em
ents

 
to

 th
e 

1D
dm

dual 
pur­

chas
m

g th
e lot. 

Th
e record clearly cha

­
closes that Lo

ts
 6, 6, and 7 w

ere conveyed
 

to
 pla1D

tlff
s' predece

ssors
 m

 title before
 

Lo
t 29

-A
 and the "addrti

onal tra
ct" of lan

d 
m

cludm
g 

a po
rbon of th

e 
"B

each" co
n• 

vey
ed to

 defendants
' pre

decessors
 m

 btle 
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It is also clear that the conveyances of the 
Iota refer to the recorded plat of Crystal 
Beach F.stat.es The deed conveymg Lot 
29-A and the "addltlonal tract" to defend• 
ants even stated that the conveyance was 
made Btlbject to 

[s]uch nghts, If any, as may have been 
dedicated to the other lot owners m Crys­
tal Beach Estates by conveyances refer­
rmg to that map entitled "Plat of Crystal 
Beach Estates, Commencal [sic] Section" 
by J Walter Jones, Jr , Regmtered Land 
Surveyor dated July 1964 wluch 18 re­
corded m Map Book 17, page 30, of the 
Beaufort County Registry 
Contrary to defendants' contentions, the 

area referred to as ''Beach" 18 clearly Iden­
tifiable The recorded plat manifests the 
mtention of CLD to set aside all the area 
north and west of Lot 29-A, south of the 

Pamhco River, east of Neville Creek, and 
north of Dnftwood Dnve to J,e a pnvate 
easement for purchasers and owners of all 
of the lots descn"bed and enumerated on 
the plat of Crystal Beach Estates recorded 
in Map Book 17, page 30 of the Beaufort 
County Regmtry 

Plambffs and other purchasers and own­
ers of lots descn"bed m the recorded plat, 
therefore as a matter of law, had and have 
a pnvate easement over and across all of 
the property designated as "Beach" on the 
recorded plat of Crystal Beach Estates 
The JUdgment for defendants 18 reversed 
and the cause remanded to the Supenor 
Court of Beaufort County for further pro­
ceedmgs cons18tent With th18 opunon. 

Reversed and remanded. 

BECTON and SMITH, JJ , concur 
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